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Abstract:

This study examines the implementation of Open Access in Swiss legal scholarship and the fac-
tors facilitating or hindering its adoption from the perspectives of researchers, publishers, and
legal practitioners.

Combining a quantitative publication analysis with stakeholder interviews, a literature review,
and an assessment of publishers’ Open Access information, the study finds that Open Access is
established in Swiss legal scholarship but varies considerably by publication type, publisher, and
Open Access model. Around 30% of books are available in some form of Open Access. Research-
ers particularly value Open Access for enhancing the accessibility and visibility of research and
for ensuring that publicly funded research is publicly available. Key concerns include implemen-
tation workload, quality assurance, funding, insufficient practical guidance, the future role of
publishers, and commercial reuse of Open Access content. Al is seen as both an opportunity and
a challenge.

Recommended measures include discipline-specific guidance, basic Open Access literacy in le-
gal education, stronger Green Open Access and rights retention strategies, and targeted infor-
mation for courts. More broadly, stakeholders should jointly address sustainable funding and
publishing models and the implications of Al.

Abstract Deutsch

Die vorliegende Studie untersucht den Stand und die Umsetzung von Open Access in den
Schweizer Rechtswissenschaften sowie die Faktoren, die dessen Verbreitung fordern oder hem-
men. Dabei werden die Perspektiven von Forschenden, Verlagen und der juristischen Praxis be-
rucksichtigt.

Basierend auf einer quantitativen Publikationsanalyse, Stakeholder-Interviews, einer Literatur-
auswertung und einer Analyse der Open-Access-Informationen von Verlagen zeigt die Studie,
dass Open Access in den Schweizer Rechtswissenschaften etabliert ist, jedoch je nach Publika-
tionstyp, Verlag und Modell stark variiert. Rund 30% der Blicher sind in irgendeiner Form Open
Access verflgbar. Forschende schatzen an Open Access insbesondere den verbesserten Zugang
zu Forschungsergebnissen und deren hdhere Sichtbarkeit sowie die freie Zuganglichkeit 6ffent-
lich finanzierter Forschung. Zu den zentralen Herausforderungen zahlen der mit der Umsetzung
verbundene Aufwand, die Qualitatssicherung, die Finanzierung, lickenhafte praxisnahe Orien-
tierungshilfen, die zuktnftige Rolle der Verlage sowie die kommerzielle Weiterverwendung von
Open-Access-Inhalten. Kl wird sowohl als Chance als auch als Herausforderung wahrgenom-
men.

Empfohlen werden fachspezifische Informationen zum Open-Access-Publizieren, die Vermitt-
lung grundlegender Open-Access-Kompetenzen in der juristischen Ausbildung, die Starkung von
Green Open Access und Rights Retention sowie gezielte Angebote fur Gerichte. Zudem sollten
die beteiligten Stakeholder gemeinsam nachhaltige Finanzierungs- und Publikationsmodelle ent-
wickeln und sich mit den Auswirkungen von Kl auf das wissenschaftliche Publizieren auseinan-
dersetzen.
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Abstract francais

Cette étude examine la mise en ceuvre de 'Open Access dans les sciences juridiques en Suisse
ainsi que les facteurs qui la favorisent ou U'entravent, du point de vue des chercheurs, des mai-
sons d’édition et des praticiens du droit.

S’appuyant sur une analyse quantitative des publications, des entretiens avec les parties pren-
antes, une revue de la littérature et une analyse des informations fournies par les maisons d’édi-
tion concernant 'Open Access, l'étude montre que ’'Open Access est bien établi dans les sci-
ences juridiques en Suisse, mais varie fortement selon le type de publication, la maison d’édition
et le modele. Environ 30 % des livres sont disponibles sous une forme ou une autre en Open Ac-
cess. Les chercheurs apprécient particulierement 'Open Access pour 'amélioration de 'acces-
sibilité et de la visibilité de la recherche, ainsi que pour la mise a disposition en libre acces des
résultats de la recherche financée par des fonds publics. Les principaux défis concernent la mise
en ceuvre, 'assurance qualité et le financement, ainsi que le manque d’informations pratiques,
le role futur des maisons d’édition et la réutilisation commerciale des contenus en Open Access.
Lintelligence artificielle est pergue a la fois comme une opportunité et un défi.

Les mesures recommandées comprennent des informations spécifiques a la discipline sur la
publication en Open Access, lintégration de compétences de base en matiére d’Open Access
dans la formation juridique, le renforcement du Green Open Access et des stratégies de conser-
vation des droits, ainsi que des informations ciblées pour les tribunaux. Plus largement, les par-
ties prenantes devraient aborder conjointement les modeles durables de financement et de
publication ainsi que les implications de Uintelligence artificielle.
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Executive Summary

Background

Open Access is widely regarded as less developed in legal scholarship than in many other aca-
demic disciplines. Frequently cited explanations include the close ties between legal scholarship
and legal practice, the enduring importance of books as a primary publication format, and the
limited size of many legal publishing markets, which reflects the predominantly national orienta-
tion of legal research.

Against this background, the present study analyses the publication landscape in Swiss legal
scholarship and assesses the extent to which Open Access has been adopted. It addresses two
central guestions: First, to what extent has Open Access been implemented in Swiss legal schol-
arship? Second, which factors facilitate or hinder its implementation from the perspective of key
stakeholder groups, including researchers, publishers, and legal practitioners working in law
firms, courts, and public administration?

Methodology

To answer these questions, we employed a mixed-methods approach combining a quantitative
analysis of publication data from Swiss higher education institutions with law faculties and semi-
structured interviews with key stakeholder groups. This was complemented by a literature review,
an analysis of Open Access information on the websites of 20 publishers, and an exploratory
analysis of publishing agreements.

Findings

The literature review of 58 publications identified several recurring barriers to Open Access in le-
gal scholarship, including the close relationship between scholarship and legal practice, limited
awareness of Open Access, a predominantly print-based publishing culture, inadequate digital
infrastructure, and practical constraints such as insufficient funding and a lack of suitable pub-
lishing opportunities. Accordingly, the literature highlights targeted information, adequate fund-
ing and infrastructure, community building, and stakeholder engagement as key enablers of
Open Access adoption.

The publication analysis confirms the enduring importance of books in Swiss legal scholarship,
with their share of total publications increasing slightly between 2020 and 2024. While estab-
lished Swiss legal publishers continue to dominate the field, Open Access publishers have
gained notable ground: one ranked among the five most frequently used book publishers, and
both Swiss Open Access publishers were among the twenty publishers most frequently chosen
by Swiss legal researchers.

Overall, Open Access has become an established component of Swiss legal publishing. Around
30% of books are available in some form of Open Access, representing an increase of approxi-
mately 10 percentage points between 2020 and 2024. Yet this growth is uneven across publica-
tion types, publishers, and Open Access models. In particular, Gold Open Access has gained mo-
mentum, whereas Green Open Access has remained largely stagnant.

Compared with the Swiss National Open Access Monitor, legal scholarship appears much closer
to the national average for books than is often assumed: the Open Access share is only around
10 percentage points lower. For journal articles, however, legal scholarship lags markedly behind,
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with a gap of more than 40 percentage points. Between 2020 and 2024, 32% of legal science ar-
ticles were published in journals that were Diamond or Gold Open Access or that allowed Green
Open Access. Because Green Open Access policies do not necessarily translate into actual self-
archiving practices, the proportion of articles that are genuinely accessible is likely to be lower.
In comparison, the Swiss National Open Access Monitor reported an overall Open Access share
of 73% across all disciplines in 2024.

For the report, 24 interviews were conducted with a total of 27 participants. Interviewees in-
cluded researchers at different career stages, representatives of publishers and related organi-
zations, including a Swiss legal Al platform, as well as legal practitioners from courts, an arbitra-
tion institution, public administration, including the Federal Chancellery, and law firms.

The interviews identified several overarching themes, including values and principles, access and
visibility, quality assurance, business models, and Al. While these issues were viewed differently
across stakeholder groups, they collectively point to a publishing landscape undergoing profound
transformation. This transformation is driven not only by the growing adoption of Open Access,
but also by broader developments such as digitalization, shifting market dynamics, and the in-
creasing influence of Al.

Values and Principles

Across stakeholder groups, Open Access was closely linked to broader questions of public fund-
ing, access to legal knowledge, visibility, and academic freedom. Many participants argued that
publicly funded research should be openly accessible, both as a return on public investment and
as a means of improving access to legal knowledge for researchers and practitioners alike. At the
same time, interviewees noted that a substantial share of legal research is not publicly funded
and expressed concerns that public funding mechanisms may ultimately benefit commercial ac-
tors.

Views diverged on the extent to which Open Access should be mandated. While some partici-
pants supported an «open by default» approach, others emphasized the importance of academic
and publishing freedom and cautioned against compulsory Open Access policies. Overall, Open
Access was widely regarded as serving a strong public interest. However, participants stressed
thatits implementation should balance openness with academic and publishing autonomy while
recognizing the important role of legal practitioners in the production, dissemination, and use of
legal knowledge.

Access and Visibility

Open Access was widely seen as an opportunity to improve access to legal scholarship, partic-
ularly for users without access to costly legal databases, and to increase the visibility and im-
pact of research. However, participants identified visibility and discoverability as persistent
challenges. Open Access content is often fragmented across platforms, insufficiently integrated
into legal databases, and difficult and time-consuming to locate. As a result, greater openness
does not automatically translate into greater accessibility in practice. Open Access can realize
its full potential only if publications are easily discoverable and seamlessly integrated into the
information tools routinely used by legal professionals, including legal practitioners.

Quality Assurance

Quality assurance emerged as a key concern across all stakeholder groups. Open Access publi-
cations were generally regarded as meeting established scholarly standards, and predatory
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publishing was not perceived as a significant problem in Swiss legal scholarship. Nevertheless,
the reputation of established publishers and the inclusion of publications in major legal data-
bases continue to serve as important proxies for quality. This points to a persistent tension: alt-
hough scholarly quality is often ensured through peer review, assessments of quality remain
closely tied to established publishing brands and distribution channels.

Peer review itself was widely valued as a mechanism for safeguarding quality, but participants
noted that its implementation can be particularly challenging in small and highly specialized
fields, where the pool of qualified reviewers is limited. In addition, some interviewees expressed
concerns that emerging funder requirements for quality assurance may increase administrative
complexity and impose additional costs on publishers and researchers alike.

Business Models and Economic Factors

Costs and long-term sustainability were recurring concerns in discussions of both Open Access
and closed publishing. Participants criticized aspects of the traditional publishing landscape, in-
cluding extensive rights transfers, limited author compensation, and high publisher profits. Yet
they also highlighted that Open Access requires sustainable funding and can entail additional
costs, particularly where parallel publishing infrastructures are maintained.

A key tension emerged in the assessment of publishers. Although commercial publishing prac-
tices were frequently criticized, established publishers were widely recognized for the profes-
sional services, expertise, and author support they provide. At the same time, smaller publishers
were perceived as operating under increasing market pressure. Participants therefore empha-
sized the need to view publishing as an interconnected ecosystem and to develop funding mod-
els that are transparent, sustainable, and capable of supporting the full range of publishing ser-
vices.

Al and Digital Transformation

Although Al was not a specific focus of the interviews, it emerged as a recurring topic across
stakeholder groups. Participants viewed Al as both an opportunity and a challenge. While Al has
the potential to enhance the visibility and accessibility of legal scholarship, concerns were raised
about the accuracy and currency of Al-generated information, as well as the commercial exploi-
tation of scholarly content. In particular, interviewees questioned whether technology compa-
nies should be able to derive commercial value from openly accessible research without return-
ing value to the scholarly community.

Next Steps

This report provides an evidence-based foundation for developing measures to advance Open
Access in Swiss legal scholarship. Accordingly, we distinguish between measures that can be
implemented during the project extension and longer-term measures that require coordinated
action at the national level involving all relevant stakeholder groups.

Priority Measures for the Project Extension Phase:

¢ Publisherinformation: Develop recommendations for Open Access information on pub-
lishers’ websites, in collaboration with the SNSF.

¢ Discipline-specific information: Expand the existing discipline-specific page on Open
Access Network (open-access.network) with detailed information on Open Access pub-
lishing options in legal scholarship.


https://open-access.network/startseite
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Early-career researchers: Develop training materials for early-career researchers, in-
cluding a toolbox on rights retention.

Students: Develop short introductory Open Access materials for law students.

Courts: Develop Open Access training materials for courts that can be integrated into
continuing education programs.

Longer-Term Measures Requiring National Coordination:

Read & Publish agreements: Explore agreements with Swiss legal publishers that com-
bine access to content with Open Access publishing opportunities for Swiss researchers
at no additional cost.

Open Access textbooks: Address the promotion of Open Access Textbooks with relevant
stakeholders.

Partial Open Access for legal commentaries: Explore models for making selected parts
of or contributions to legal commentaries openly accessible.

Funding of Closed and Open Access publishing: Discuss with relevant stakeholders
how public funds are used, who pays for which services, and how greater transparency
regarding costs, profits, and author remuneration can be achieved.

Commercial reuse of Open Access content: Address the commercial exploitation of
openly available research by private companies, including large technology companies.

Private-sector involvement: Since Open Access also benefits the private sector and
public administration, models for involving these stakeholders in the costs of Open Ac-
cess publishing should be explored.

Indexing: Index Open Access content in legal databases and integrate bibliographic
metadata for both Open and Closed Access publications from legal databases into
swisscovery / juscovery.
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1 Introduction and Background

1.1 Project Background and Mandate

Open Access is a central element of Swiss higher education and research policy. The revised
Swiss National Open Access Strategy of 2024 aims for all publicly funded scholarly publications
to be freely accessible by 2032 . While significant progress has been made in many fields, the
implementation of Open Access remains uneven across disciplines. This is particularly evident
in disciplines with strong long-form publication traditions and specific publication markets. Law
is most certainly one of those areas.

Legal scholarship in Switzerland continues to rely heavily on publication formats such as mono-
graphs, dissertations, legal commentaries, textbooks, edited volumes and «Festschriften». These
formats remain important for academic communication, career development of young research-
ers, doctrinal work and legal practice. At the same time, the share of Open Access publications
in law remains comparatively low. The reasons are linked to, among others, the national and lan-
guage-specific orientation of legal scholarship, the role of specialized legal publishers and plat-
forms, established publication practices, contractual arrangements and the continued im-
portance of print and database-based dissemination models.

Against this background, the project «Report on Open Access in Law» (ROAL) was developed
within the swissuniversities Program «Open Science ll», under the action line «Open Access Long-
Form Publications and Other Publication Formats». The project aimed at providing an evidence-
based overview of publication practices in legal scholarship in Switzerland and to identify barri-
ers, enabling factors and possible pathways for strengthening Open Access in this field.

This report presents the results of that work. It brings together publication data, literature, inter-
view-based stakeholder perspectives, publisher policy analysis and sample contract analysis to
provide nuanced groundwork for future institutional and national measures concerning Open Ac-
cess in law.

1.2 Scope and Purpose of the Report

The present report examines the current state of Open Access in the legal sciences in Switzer-
land. Its focus lies primarily on publication practices at Swiss universities, while also taking into
account stakeholders outside academia, such as law firms, courts, and public administration
with particular attention to long-form publications and other formats that are characteristic of
legal scholarship.

This report serves the following purposes: First, it provides an overview of the publication land-
scape in Swiss legal scholarship, including relevant publication types, publishers, journals and
Open Access status. Second, it analyses obstacles, incentives and good practices from the per-
spective of the relevant stakeholder groups based on interviews conducted across Switzerland.
Third, it identifies conditions under which Open Access can be further developed in Swiss legal
scholarship in arealistic, proportionate and discipline-sensitive manner. The reportis addressed
to higher education institutions, law faculties, libraries, Open Science units, legal publishers, re-
search funders, legal practitioners and other actors involved in the legal publishing landscape.

T Swiss National Open Access Strategy: https://www.swissuniversities.ch/en/topics/open-science/open-
access/national-strategy [accessed 20 September 2026].
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1.3 Description of the Problem

The transition to Open Access in the field of law raises specific challenges. These challenges are
not limited to the availability of repositories or publication funding. They concern the broader
structural organization of legal scholarship, the structure of the legal publishing market, the ex-
pectations of researchers and practitioners, and the legal and contractual conditions under
which scholarly works are published.

In many disciplines, Open Access policies and negotiations have focused primarily on journal
articles. In law, however, long-form publications and other non-article formats continue to oc-
cupy a central position. Legal commentaries, textbooks, monographs and dissertations often
have a particular function for legal doctrine, teaching and professional practice. They are used
not only within universities, but also by courts, public administration, law firms and other legal
professionals.

This creates a more complex environment for Open Access implementation. Researchers may
face uncertainty regarding publication options, funding opportunities, copyright arrangements,
secondary publication rights and the academic reputation and recognition associated with Open
Access publications. Publishers may face economic and organizational challenges, especially
where their business models depend on specialized legal markets, print sales, database sub-
scriptions or professional audiences. The problem is therefore both empirical and strategic. On
the empirical level, there is a need for reliable information on where, how and in which formats
Swiss legal scholars publish, and to what extent these publications are openly accessible. On the
strategic level, there is a need to identify obstacles and measures that take account of the spe-
cific conditions of legal scholarship and the interests of the different actors involved.

1.4 Methodological Approach

The report is based on a mixed-methods approach. This approach reflects the fact that Open Ac-
cess in law cannot be assessed through publication data alone. It also requires an understanding
of disciplinary practices, stakeholder expectations, publishing models, institutional frameworks
and contractual conditions. The analysis draws on five main elements:

— First, a literature review was conducted to identify existing research on Open Access in the
legal sciences and in long-form publishing more generally. The review focused on docu-
mented barriers, enabling factors, good practices and relevant national and international in-
itiatives.

— Second, a data-based publication analysis was carried out. This analysis examined publica-
tion data from Swiss law faculties over the past five years. It focused on publication types,
publishers, journals, developments over time and Open Access status.

— Third, stakeholder interviews were conducted in order to include the perspectives of actors
involved in the legal publishing landscape. These interviews addressed attitudes toward
Open Access, perceived barriers, practical needs, existing good practices and possible solu-
tions. The stakeholder groups included researchers at different career stages, publishers,
representatives of legal practice, courts and public administration.

— Fourth, Publishers’ websites were analyzed to assess the information they provide on Open
Access. The analysis focused on publishers with which Swiss researchers publish most fre-
quently. It examined the availability of Open Access information, license models, costs, and
secondary publication options.

13
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— Fifth, selected sample publishing agreements were analyzed in order to assess how contrac-
tual arrangements may facilitate or hinder Open Access. The analysis focused especially on
rights transfers, rights retained by authors, possibilities for secondary publication and con-
tractual provisions relevant to Open Access. As only a few sample publishing agreements
were available, this section is brief.

Taken together, these elements provide a broad basis for assessing the current situation and iden-
tifying possible future measures.

1.5 Project Organization and Partners

ROAL was conducted as a cooperative project involving several Swiss higher education institu-
tions. The project was led by the University of Lucerne, with the University of Zurich as a key part-
nerinstitution. Further participating institutions included the University of Fribourg, the University
of Neuchatel, the University of Lausanne and UniDistance Suisse as well as the University of Ba-
sel and the University of Bern.

The project brought together legal scholars, university libraries, Open Science specialists and in-
stitutional representatives from different language regions of Switzerland. This broad cooperation
was important because legal scholarship in Switzerland is shaped by multilingual publication
cultures, different institutional practices and national as well as language-specific publishing
markets. Furthermore, all Swiss higher education institutions with a law faculty / law institute not
directly involved in the project provided a letter of support for the project.

The project was coordinated by a project management team responsible for operational manage-
ment, communication and preparation of the final report. A project board composed of repre-
sentatives of the participating institutions supported strategic decisions and ensured exchange
between partner institutions. The project was further accompanied by a Sounding Board that
served both as an advisory body and as a channel of communication to relevant stakeholder
groups. This governance structure reflected one of the central assumptions of the project: Open
Access in law cannot be advanced through isolated institutional measures alone. Because legal
scholarship is embedded in specific academic, professional and publishing structures, sustain-
able development requires cooperation across institutions and stakeholder groups.

1.6 Structure of the Report

The report is structured in accordance with the main analytical components of the ROAL project.
Following the introduction and background, Chapter 2 presents the literature review. It examines
existing research on Open Access in the legal sciences and related fields, with particular atten-
tion to barriers, enabling factors, good practices and relevant national and international develop-
ments. Chapter 3 contains the publication analysis. It provides an overview of publication prac-
tices in Swiss legal scholarship, including publication types, publishers, journals, developments
over time and, where available, Open Access status. The report then turns to the stakeholder in-
terviews. This chapter presents the perspectives of relevant actors in the legal publishing land-
scape, including researchers, publishers, legal practitioners, courts, public administration and
institutional Open Science actors. It identifies attitudes toward Open Access, perceived obsta-
cles, practical needs and possible incentives. A further chapter analyses publishers’ websites
and publicly available Open Access information. It examines whether and how legal publishers
communicate Open Access options, licenses, embargo periods, publication costs, secondary
publication possibilities and related policies. The next chapter evaluates selected sample con-
tracts. It analyses contractual provisions relevant to Open Access, including rights transfers,
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rights retained by authors, secondary publication options and clauses that may facilitate or hin-
der openly accessible publication.

The conclusion of the report brings together the main findings of the individual analyses and iden-
tifies key challenges and possible next steps for strengthening Open Access in the legal sciences
in Switzerland.
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2 Literature Review

For the project, a literature review on Open Access practices in the legal sciences was con-
ducted. To this end, the following databases were searched for publications on the topics of
«Open Access», «Law», or «Legal Sciences»: LEX campus, legalis, Weblaw, Beck Online,
swisscovery, Renouvad, Web of Science, Scopus, Google scholar and OpenAlex. In total, 58 pub-
lications were analyzed to identify barriers to Open Access in legal scholarship and existing good
practices. However, not all findings were directly applicable to the Swiss context, as legal pub-
lishing landscapes vary considerably across countries, particularly between the United States
and German-speaking countries.

Overall, many studies have shown that Open Access is less prevalent in legal scholarship than in
other academic disciplines (Beatty, 2023; Severin et al., 2020). Many publications highlight the
distinctive features of the publication culture in the legal sciences. Legal scholarship is inherently
partly national in scope, which results in a limited publishing market, particularly in small coun-
tries such as Switzerland (Gjon, 2022). Another defining characteristic of legal scientific literature
isthe close interconnection between academia and legal practice: legal practitioners act both as
authors and readers of scholarly legal literature, while academic staff also write for a more prac-
tice-oriented audience. Dengg has shown that the body of practice-oriented literature in Switzer-
land in the legal sciences has grown in proportion to the expansion of law faculties at Swiss uni-
versities. Thus, there is a close connection between the academic and the practice-oriented
strands of legal scholarship (Dengg, 2017; Gjon, 2022).

At the same time, legal studies exhibit elements of an «open culture», such as the free public
access to legislation and, in part, to court decisions.? In addition, it is stated in the literature that
broad access to legal information including scholarly literature is essential for the effective exer-
cise of democratic rights as stated for example by Marion Goller (Goller, 2019).

The reviewed literature identifies the following barriers to the implementation of Open Access
in legal scholarship:

Publication Formats in a Traditional Publication Culture

Legal scholarship is characterized by a comparatively traditional publishing culture: formal peer
review plays a limited role, and print-oriented formats such as monographs, commentaries, and
lengthy journal articles remain dominant (Hamann & Hurlimann, 2019; Solum, 2006). Further-
more, legal scholarship remains strongly attached to print culture and the symbolic value of
books, especially dissertations and postdoctoral theses, while legal education remains largely
traditional and weakly digitized. Moreover, a defining feature of legal scholarship is its close inter-
connection with legal practice, for example through commentary literature. As a result, the mar-
ket for legal publications is financed not only by academia but also by legal practitioners (Fischer,
2022). Economic factors further strengthen Closed Access models. Publications in traditional
venues are sometimes remunerated, whereas Open Access publishing typically offers no finan-
cial incentives or even requires author contributions (Frih & Koch, 2024). These entrenched
structures are sustained by established publishers, close ties between publishers and scholars,
and a strong dependence on publishers as intermediaries that act as gatekeepers and - in the

2 For Switzerland see e.g. https://entscheidsuche.ch https://entscheidsuche.ch/ and the publication plat-
form for federal law, fedlex.admin.ch [accessed 20 September 2026].
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absence of formal peer review — often as guarantors of quality (Fischer, 2022; Gjon, 2022; Van
Gestel et al., 2018).

Lack of Awareness among Authors and Publishers

A further obstacle to the adoption of Open Access in legal scholarship is the limited level of dis-
ciplinary awareness and understanding both among authors and publishers. Open Access re-
mains relatively unfamiliar and is often mistakenly equated with mere «free access». This narrow
interpretation overlooks the normative dimension of Open Access, particularly the rights of re-
use, modification, and redistribution. Understanding of open licensing remains limited. Creative
Commons and comparable licenses are often misunderstood or underused, and authors fre-
quently hesitate to publish Open Access due to concerns about losing rights or violating pub-
lisher agreements (Hamann, 2019; Severin et al., 2020). Knowledge gaps also exist on the pub-
lishers’ side, further complicating adoption: There is for example a weak understanding of inter-
national Open Access standards, as editors and publishers seldom align their practices with
frameworks such as the Budapest or Berlin Open Access Declarations, resulting in inconsistent
implementation (Beatty, 2023; Kaier & Lackner, 2019).

Unclear Legal Framework that is Unfavorable to Open Access

Legal and copyright-related uncertainties constitute a further major barrier to the adoption of
Open Access in legal scholarship. Researchers may not always be fully aware of their rights as
authors, while exclusive rights transfers to publishers often create legal and practical obstacles
to the free dissemination of scholarly work (Beatty, 2023). Legal uncertainty is one reason that
Open Access uptake in legal scholarship remains persistently low, even where legal frameworks
support it. In Germany, for instance, less than a quarter of publications are openly accessible
despite the existence of legal provisions such as the mandatory secondary publication right
(Hamann, 2023; Radtke, 2022).

At the institutional level, weak or divisive Open Access policies and limited leadership support
reduce the effectiveness of formal mandates. On the other hand, mandatory Open Access re-
quirements are sometimes perceived as conflicting with academic freedom or as placing undue
pressure on publishers’ economic freedom. Overall, the combination of legal ambiguity, restric-
tive licensing practices, and institutional inertia significantly hampers the broader adoption of
Open Access in the legal sciences (Hartmann, 2025).

Lack of Incentives

Limited incentives for authors remain a major barrier to the adoption of Open Access in legal
scholarship (Hamann, 2016; Severin et al., 2020). As already mentioned, unlike in many other
disciplines, legal scholars may receive honoraria for journal articles and monographs. Traditional
publishing models can therefore provide financialincentives that are generally absent from Open
Access publishing (Rosenbaum, 2016). This situation is further reinforced by the limited partici-
pation of legal publishers in Open Access initiatives; for example, no exclusively legal publisher
took part in the OAPEN-CH pilot project of the SNSF (Ferwerda et al., 2018).

Inadequate Technical Standards and Infrastructure for Open Access Publishing

Another significant barrier to the implementation of Open Access in legal scholarship lies in tech-
nical and infrastructural limitations. Overall, the available infrastructure is fragmented and insuf-
ficient, with only a small number of dedicated Open Access repositories for legal publications
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(Severin et al., 2020). Technical issues are, however, common in both Closed Access and Open
Access law publications: Digital publishing standards are often missing, including missing stand-
ard metadata and Digital Object Identifiers (DOI) (Euler & Falkenburg, 2026). All this hinders the
discoverability of legal (Open Access) publications. Publications from legal databases such as
LEX campus for example are not shown in swisscovery, the national library catalog and search
portal for scholarly publications. On the other hand, legal Open Access journals are rarely in-
dexed in international directories or national databases, and suffer therefore from low visibility
(Beatty, 2023; Rucknagel et al., 2023). Attempts to establish a dedicated Open Access infrastruc-
ture for the legal sciences have failed so far in Switzerland (Dengg, 2019).

(Perceived) Low Quality and Concerns Related to Career Advancement

Perceptions of quality, prestige, and reputation constitute a major cultural barrier to Open Access
in legal scholarship. Open Access publications are often perceived as being of lower academic
quality, and many scholars fear that publishing openly — such as making dissertations available
in Open Access—may harm their career prospects. Legal academia is embedded in strongly pres-
tige-oriented evaluation systems in which «traditional» publication venues serve as primary indi-
cators of quality, frequently in the absence of formal peer review (Fischer, 2022). As a result, pub-
lishing with established, Closed Access publishers is widely regarded as a prerequisite for schol-
arly recognition (Hamann & Hurlimann, 2019).

Economic Factors and Prevailing Business Models

Economic concerns and market structures represent a further barrier to Open Access in legal
scholarship. Established legal publishers dominate a highly concentrated market and continue
to rely on traditional business models, including the remuneration of authors for journal articles,
monographs, and practice-oriented publications — practices that are largely absent in other dis-
ciplines. Open Access journals in law on the other hand often depend on short-term, project-
based funding and lack sustainable long-term financing models, raising concerns about mainte-
nance and continued access once funding expires (Hurlimann, 2021; Severin et al., 2020).

Mandatory secondary publication rights are often perceived as a threat to publishers’ economic
viability, potentially disadvantaging national publishers, reducing competition and diversity, and
exacerbating inequalities between large international and smaller domestic publishers (sbvv
Schweizer Buchhandels- und Verlagsverband, 2025). Overall, fears of revenue loss, economic in-
stability, and disruption of established public-private arrangements contribute to resistance
against Open Access in the legal publishing market.

Limited or Misaligned Funding

Although funding for Open Access publishing is available in Switzerland, for example through the
SNSF orinstitutional Open Access funds, these funding opportunities are often not widely known.
Another obstacle is that the funding criteria are not always well suited to legal scholarship, for
instance where peer review is a prerequisite for funding. In addition, the costs of legal publica-
tions, such as commentaries, may exceed the available funding amounts (Hurlimann, 2021).

Fragmented Actor Landscape and Stakeholder Interests

The implementation of Open Access in legal scholarship is further complicated by the diversity
of actors involved in the publishing process. Collective action remains weak: Open Access initi-
atives in law are largely driven by individual actors rather than by coordinated institutional or
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disciplinary efforts. In Switzerland, not all major legal databases are currently covered by consor-
tium-wide licensing agreements. In Switzerland, negotiations on secondary publication policies
with legal publishers have so far taken place primarily at the institutional level, while no coordi-
nated national initiative specifically targeting legal publishers has been established (Haux &
Fischer, 2023).

Our literature review indicates that the Open Access debate in legal scholarship has focused pri-
marily on researchers, publishers, libraries, and research funders, while the perspective of legal
practitioners has received comparatively little attention. This points to a need for stronger in-
volvement and coordination of all relevant stakeholder groups in developing shared strategies for
Open Access.

Besides these obstacles and challenges the literature reviewed identifies several best practices
and measures to promote Open Access in legal scholarship. In many cases, these represent an
inversion of the obstacles mentioned above.

Awareness Rising and Training

The literature reviewed contains calls for a cultural shift in which Open Access is recognized as
an ethical and beneficial practice that strengthens the discipline (Goller, 2019; Haux & Fischer,
2023). Especially Open Access in law has a strong democratic dimension, as it promotes trans-
parency, civic participation, and trust in legal scholarship and institutions. This dimension should
be addressed in Open Access training and discussion (Graf & Haux, 2017; Hamann & Hurlimann,
2019). Open Access should be established as a legitimate and high-quality publication pathway,
supported by evidence such as the Open Access citation advantage, which shows increased vis-
ibility and impact for openly published (legal) research (Solum, 2006). Showcasing successful
Open Access journals could help counter persistent concerns about quality and peer review
(Zhu, 2017).

Libraries and academic institutions could play a central role in addressing this gap through tar-
geted training offers on repositories, metadata, author rights, funding models, and digital dissem-
ination. Early and continuous education is essential: Open Access and Open Science principles
should be integrated into legal curricula, doctoral training, and supported by high-quality Open
Educational Resources (OER), which often shape first encounters with legal publishing culture
(Eisentraut & Petras, 2025).

Publication Culture, Cooperation and Community Building

The literature reviewed shows that Open Access can also serve as an opportunity to experiment
with new publication formats including for example peer-reviewed academic blogs, OER or open
legal commentaries and living books. Open Access could also be an opportunity for supporting
scholar-led and non-profit publishing models (Eisentraut & Petras, 2025; Solum, 2006; Van
Geuns-Rosch, 2019).

Cooperation between all involved stakeholders such as legal libraries, consortia, universities and
researchers could create new leverage for joint negotiations with publishers and database pro-
viders (Alabi, 2026; Severin et al., 2020). Libraries could play a central role in networking, advis-
ing, actively promoting Open Access legal publications, and supporting sustainable, community-
driven funding models. Wherever possible, publishers should be involved and serve as providers
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of editing and quality assurance services instead of acting as proprietary gatekeepers. (Euler,
2020).

Appropriate Infrastructure and Business Models

Existing (Closed) platforms in the legal sciences do not always meet contemporary standards
(Retteen & Hall-Retteen, 2024). Therefore, Open Access in the legal sciences should meet stand-
ard Open Access requirements, including standardized metadata formats, open interfaces, clear
open licensing, transparency regarding quality assurance procedures, as well as effective dis-
semination and long-term preservation. In practice, these standards are often not fully met, indi-
cating a clear need for improvement. Academic libraries are well positioned to support and ad-
vance these developments as stated by the evaluated literature (Arasteh-Roodsary et al., 2025).

In legal scholarship, publications are funded not only by academic institutions but also by the
private sector. The financing of Open Access in legal scholarship needs to take into account these
specific characteristics of legal publishing (Fischer, 2022). The proposed business models in-
clude collective funding, Journal-Level-Agreements, Consortium and framework agreements
with publishers (Read & Publish)®. Friih et al. state that universities are subject to public procure-
ment law and therefore have a special responsibility to act as role models. In this context, they
must adhere to the principle of sustainability, which clearly implies a general commitment to
Open Access (Fruh & Koch, 2024).

Research Evaluation and Quality

The perceived prestige of closed publication formats remains a barrier, as some scholars prefer
to be read only by a small, elite academic audience. Addressing this mindset requires cultural
change within academia, highlighting that openness enhances visibility, accessibility, and schol-
arly impact without compromising quality. To this end, it is important to highlight the democratiz-
ing potential of Open Access, which is particularly evident in the field of legal sciences (Solum,
2006).

Academic incentives need to be aligned with openness by valuing Open Access publishing on an
equal footing with traditional outlets. Evaluation criteria should explicitly recognize Open Access
publications, open commentaries, and collaborative research projects as legitimate and valua-
ble scholarly contributions (Eisentraut & Petras, 2025).

Legal Framework and Policies

The reviewed literature states that clear and harmonized legal frameworks are needed to give re-
searchers legal certainty. Strengthened secondary publication rights and rights retention models
enable lawful Green Open Access while allowing for justified exceptions (e.g. legal commen-
taries). Open Access must be understood as both gratis and libre, including clear reuse rights
(Beatty, 2023).

Open Access policies require stronger enforcement through legally binding guidelines, institu-
tional mandates, and Open Access clauses in standard contracts. Open Access should be nor-
malized as a professional and ethical duty, also in legal scholarship (Eisentraut & Petras, 2025;
Rocholl, 2025). Moreover, integrating Open Access early — e.g. through mandatory open

3 See Max Planck Digital Library kooperiert mit Nomos - MPDL [accessed 20 September 2026].
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publication of dissertations and clear faculty-level policies — helps establish openness as a
scholarly norm (Demeter et al., 2021; Hamann & Hurlimann, 2019).

Funding

The reviewed literature states that Open Access funding must reduce structural inequal-
ities between disciplines, institutions, and career stages. Fee-based or subsidized pub-
lishing models are essential, particularly for underfunded fields and for Open Access
textbooks, which currently depend heavily on authors’ or publishers’ financial capacities
(Harlimann, 2021; Kaier & Lackner, 2019; Radtke, 2022). According to Eisentraut et al.,
targeted funding should support new Open Access journals, the conversion of existing
Closed Access titles to Open Access, and experimentation with digital formats. Open Ac-
cess in legislation and case law could be supported through partnerships with bar asso-
ciations, businesses, and civil society actors (Eisentraut, 2025).

The literature reviewed shows that Open Access in legal scholarship faces a combination of cul-
tural, legal, economic, and technical challenges that are closely linked to the specific character-
istics of the discipline. At the same time, numerous studies identify concrete measures to over-
come these obstacles, including awareness-raising, improved infrastructures, adapted funding
and evaluation systems, stronger legal frameworks, and enhanced cooperation among stake-
holders. Overall, the findings suggest that the transition to Open Access in law requires coordi-
nated action across the scholarly communication ecosystem. Building on these insights, the next
chapter turns to the Swiss context and presents the empirical findings of the ROAL project.
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3 Publication Analysis

The aim of the publication analysis was to provide a robust empirical overview of the publication
landscape of legal scholarship at Swiss universities over a five-year period (2020-2024). It was
designed to establish a quantitative basis for assessing current publishing practices and the role
of Open Access in Swiss legal scholarship. The analysis focused specifically on publicly funded
research and therefore examined publications authored by researchers affiliated with Swiss uni-
versities. By mapping where, in which formats, and with which publishers legal scholars publish,
the analysis sought to capture key characteristics of the legal publishing landscape and to iden-
tify patterns relevant to the development of Open Access. More specifically, the publication anal-
ysis addressed the following research questions:

— How has the overall volume of publications changed over time?

— How has the balance between long-form and short-form publications evolved?

— Which publishers do Swiss legal researchers publish with most frequently?

— How has Open Access publishing for books evolved over the years, and which forms of Open
Access have played the most significant role?

— Is Open Access more prevalent among certain publishers, or for certain publication types?

3.1 Methodology

To address these questions, all Swiss higher education institutions with a faculty, department, or
institute of law were invited to provide publication data covering the five-year period from 2020 to
2024. The data request was sent to the institutions in June and July 2025. Institutions were asked
to extract the relevant records from either their current research information system (CRIS) or
their institutional repository. Where both systems were in use, institutions were free to select the
source that provided the most comprehensive and reliable coverage of their publication output.

To capture the breadth of publishing practices in legal scholarship, institutions were asked to pro-
vide records for all publication types, rather than limiting the dataset to journal articles or other
conventionalresearch outputs. The following Swiss higher education institutions were contacted
and invited to contribute publication data:

— University of Basel

— University of Berne

— Geneva Graduate Institute of International and Development Studies
— Lucerne University of Applied Sciences

— UniDistance Suisse

— University of Fribourg

— University of Geneva

— University of Lausanne

— University of Lucerne

— University of Neuchatel

— University of St. Gallen

— University of Zurich

— Zurich University of Applied Sciences (ZHAW)

22



Report on Open Access in Law (ROAL)

All institutions provided the requested datasets, resulting in comprehensive institutional cover-
age. However, this does not necessarily mean that the dataset captures the complete publication
output of legal scholars at Swiss higher education institutions. Neither CRIS nor institutional re-
positories can be assumed to contain a complete record of all publications produced by affiliated
researchers.

Although some publication data are imported or otherwise recorded automatically, the com-
pleteness of these systems often depends, at least in part, on researchers entering or validating
their publications manually. As a result, publications that were not recorded in the respective in-
stitutional systems could not be included in the analysis. The datasets should therefore be un-
derstood as reflecting the publication records available at the participating institutions rather
than as an exhaustive record of all legal scholarship published during the period under review.

Another challenge was the considerable heterogeneity of the data. Although all datasets were
provided in a structured format (CSV or Excel), their structure and content varied considerably. A
further challenge concerned inconsistencies in the data, both across institutions and within in-
dividual institutional datasets. Publication types were not classified uniformly. Institutions used
different publication categories, and identical or similar labels did not necessarily refer to the
same types of output. For example, some institutions used dedicated categories for dissertations
or conference proceedings, whereas others classified such publications more broadly as books.
Similarly, the distinction between books and reports was not always clear-cut.

Comparable ambiguities arose with journal articles and blog posts. In some datasets, blog-like
contributions were classified as journal articles, while the boundary between blogs, online jour-
nals, and other forms of serial publication was itself not always clearly defined. Where classifi-
cations were ambiguous, and there was no clear evidence that an entry had been incorrectly cat-
egorized, the classification assigned by the respective institution was retained. This approach
was chosen to avoid introducing additional subjective judgements into the dataset.

Inconsistencies were also found within individual institutional datasets, particularly at the level
of bibliographic metadata. Publishers, journal titles, and other fields were sometimes recorded
using different spellings, abbreviations, or name variants. Where necessary for the analysis,
these entries were standardized and harmonized to enable reliable aggregation and comparison
across the dataset.® Moreover, only few institutions provided reliable information on the Open
Access status of their publications. Before the data could be analyzed, extensive data harmoni-
zation and enrichment were therefore required.

In a first step, all data were transferred into a single dataset which resulted in a dataset of 11'596
entries. In a second step, the following data parameters were harmonized: publication type, pub-
lisher, Open Access status, and journal title. Subsequently, duplicate records were identified and
removed by matching DOls, ISBNs, as well as publication titles and publication years, resulting
in the deduplication of 1991 records. The analyses were conducted accordingly using a total of
9605 entries.

41n Switzerland, the NAIF project, which is also supported by swissuniversities, aims —among other
things — to establish a foundation for better and as far as possible, complete data:
https://eth-library.github.io/naif/ [accessed 20 September 2026].
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Although the project focuses on long-form publications, short-form publications were included
in the analysis, primarily for comparative purposes. The following publication types were ana-
lyzed after being mapped to BibTeX entry types:

— Books

— Inbooks

— Inproceedings
— Proceedings
— Thesis

All harmonization steps were challenging, because automated workflows were often not real-
iable so that they had to be partly carried out manually. For example, publications in the field of
law are only very incompletely represented in open databases such as OpenAlex. The enrichment
of Open Access status was particularly demanding. Attempts to enrich the data using the Direc-
tory of Open Access Books (DOAB), the Directory of Open Access Journals (DOAJ) or Unpaywall
proved only moderately successful, requiring extensive and time-consuming manual verification
and completion.

We therefore do not claim that the dataset is either exhaustive or free from inconsistencies. Nev-
ertheless, given its broad institutional coverage, it represents what is likely the most comprehen-
sive dataset currently available for identifying patterns and trends in publicly funded legal schol-
arship in Switzerland. The following sections present the results of the publication analysis. They
begin with general observations on the characteristics and development of the legal publishing
landscape in Switzerland, before examining the prevalence and development of Open Access
within this landscape.

3.2 Development of Legal Publications across Publication Types

An analysis of all publication types (Open and Closed Access) over the period under investigation,
2020-2024, shows that the number of publications in the field of law in Switzerland remained
relatively stable overall.

Figure 1: Development of all Publications (Open and Closed Access)
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A temporary increase in publication output can be observed in 2021, followed by a marked de-
cline in 2022. One possible explanation for the 2021 peak is the COVID-19 pandemic, although
the available data do not allow a direct causal relationship to be established. The slight decline
observed in 2024 should likewise be interpreted with caution. As the data were collected in early
summer 2025, publication records for 2024 may not yet have been complete in all institutional
systems. The apparent decline is therefore likely to reflect incomplete data collection rather than
a substantial decrease in publication output. Overall, the publication trend observed in Swiss le-
gal scholarship therefore differs somewhat from the broader global trend in scholarly publishing,
which continues to be characterized by a steady increase in publication output.®

3.3 Developmentsin Publication Types and the Share of Long-Form Publications

An analysis of individual publication formats over the five-year period shows that the relative im-
portance of long-form publications, particularly books, has remained stable and, in comparison
with journal articles, has even increased slightly. By contrast, the share of journal articles shows
a modest downward trend over the period under review, with the exception of a temporary peak
in 2021.

Figure 2: Development of all Publication Types
(Open and Closed Access)
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This pattern becomes even more apparent when comparing the relative shares of long-form pub-
lications (books, theses, and conference proceedings) and articles. While the increase in the
share of long-form publications is modest, it is consistent over the period under review.

5 This global growth in scientific publications is considered problematic by many scholars; see, for exam-
ple: Hanson, M. A., Barreiro, P. G., Crosetto, P., & Brockington, D. (2023). The strain on scientific publishing.
arXiv preprint, https://doi.org/10.48550/arXiv.2309.15884.
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Figure 3: Percentage Share of Long-Form Publications
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The claim advanced by Solum (2006) that long-form formats in legal sciences are being replaced
by short-form formats does not hold true, at least, for the Swiss legal landscape. The book re-
mains a central publication format in legal scholarship in Switzerland.

3.4 Most Frequent Publishers

An analysis of the publishers with which Swiss researchers most frequently publish books shows,
unsurprisingly, that the Swiss legal publishing landscape is clearly dominated by domestic legal

publishers.

Schulthess

Stampfli

DIKE

Helbing Lichtenhahn

EIZ Publishing

sui generis

Springer

Nomos

StudyTools

Orell Fussli

Mohr Siebeck

Brill

Weblaw

Oxford University Press
IFF Institut du fédéralisme
Cambridge University Press
Eurac Research

vdf Hochschulverlag
Routledge

Beck

Figure 4: Most Frequent Publishers Books
(Books, Proceedings, Theses)
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Despite the clear dominance of Swiss legal publishers, the twenty most frequently represented
publishers reveal a remarkably diverse publishing landscape. They include medium-sized multi-
disciplinary publishers with a strong focus on law, major international publishing houses, univer-
sity-based publishers, and even a private research center. Possibly reflecting the relatively small
size of the Swiss market, the top twenty also include a highly specialized publisher focusing pri-
marily on educational materials for law students (Study Tools). For our research question, it is
particularly noteworthy that a purely legal Open Access publisher ranks fifth. Indeed, both major
Swiss legal Open Access publishers are among the top ten book publishers (EIZ Publishing, sui
generis).

Between 2020 and 2024, Swiss legal researchers published books with 179 different publishers,
ranging widely in size, scope, and publishing profile. This points to a remarkably diverse publish-
ing landscape. At the same time, however, book publishingis highly concentrated: 69% of all book
publications were issued by just ten publishers, while the five most frequently represented pub-
lishers alone accounted for 59%. Notably, one of the top five is an Open Access publisher.

A similar pattern can be observed for doctoral dissertations. Here too, Swiss legal publishers
clearly dominate, including two Open Access publishers. The market is also highly concentrated,
with the five most frequently represented publishers accounting for 65% of all dissertations. Uni-
versities themselves also play a notable role, primarily by making dissertations available through
their institutional repositories.

Figure 5: Most Frequent Publishers Theses
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Compared with the overall diversity of publishers represented in long-form publishing, the range
of publishers offering Gold Open Access is considerably more limited. Of the 179 publishers and
publishing platforms identified in the dataset, only 46 published at least one Gold Open Access
title.

A comparison of the publishers with the highest number of Gold Open Access book publications
with those dominating book publishing overall reveals a markedly different publishing landscape.
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Figure 6: Most Frequent Publishers Gold Open Access Books
(Books, Proceedings, Theses)
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Here, perhaps unsurprisingly, Swiss Open Access publishers occupy the most prominent posi-
tions, followed by several established Swiss legal publishers and international publishing
houses. By contrast, the two publishers with the highest overall book publication output (Schul-
thess, Stampfli) are only marginally represented in Gold Open Access publishing during the 2020-
2024 period.

However, when all forms of Open Access are considered, particularly Green Open Access, all
major traditional Swiss publishers rank among the leading publishers of Open Access books,
alongside fully Open Access publishers.

Figure 7: Most Frequent Publishers Open Access Books (Gold, Green,
Diamond, Bronze; Books, Proceedings, Theses)
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This indicates that Open Access is present across the Swiss publishing landscape, although the
extent and relative importance of different Open Access routes vary considerably between pub-
lishers.

Although the present analysis focuses on long-form publications, journals were also included to
a limited extent. To facilitate comparison with books, the most frequent publishers in the journals
segment were identified, and the Open Access status of the journals was assessed.

Among the 15 most frequently represented publishers, the four major traditional Swiss law pub-
lishers occupy the top positions, alongside another Swiss legal publisher specializing primarily in
journals (Weblaw).

Figure 8: Most Frequent Publishers Journal Articles
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Open Access publishers, by contrast, are considerably less prominent in journal publishing than
in book publishing. The first dedicated Open Access publisher (sui generis) appears only in 15"
place. International publishers have a notable presence in the journal publishing landscape. Of
the 15 publishers with which Swiss legal researchers publish most frequently, six are covered by
national Read & Publish agreements (Cambridge University Press, Elsevier, Oxford University
Press, Springer, Taylor & Francis, Wiley).

As with book publishers, the journal publishing landscape includes specialized publishers of pri-
marily local significance which, in terms of publication volume, nevertheless rank among the
larger publishers at the national level. This phenomenon may partly reflect the relatively small
size of the Swiss publishing market. Thus, the University of Neuchéatel publishes short contribu-
tions on various areas of law, in some cases in cooperation with publishers and often as second-
ary publications.
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3.5 Open Access Share

In the analysis of Open Access status, the following categories were distinguished:

— Diamond: Freely available online under an open license, with no publication or access
fees for authors or readers.

— Gold: Freely available online under an open license, typically on the publisher’s website.
Publication fees apply to authors.

— Green: Aversion of the publication is made freely available through a repository, typically
subject to an embargo period.

— Bronze: Freely available online without an open license (this type of incomplete Open
Access is often classified as Closed access).

— Closed: Not freely available online; access is restricted, typically through a paywall.

An analysis of the Open Access status of long-form publications (books, theses, and proceed-
ings) over the entire period under investigation shows that, although the majority of books are
classified as Closed Access (roughly 1200 titles), the number of Open Access publications (in-
cluding all Open Access types) is nevertheless close to 600 titles. Gold Open Access is the most
significant category, followed by Green Open Access. By contrast, Bronze and especially Dia-
mond Open Access play a much smallerrole. In percentage terms, this means that approximately
one-third of the books are published as Open Access.

Figure 9: Open Access Share Books Overall
(Percentages)
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An analysis of the share of Open Access publications by year shows that the overall share of Open
Access publications is slowly increasing by just under 10 percent over the five-year period from
2020 to 2024.
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Figure 10: Open Access Share Books all Types
(Percentages)
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The increase in the Open Access share observed in 2020 and 2021 is particularly noteworthy.
While the available data does not allow this development to be attributed to specific causes, it
coincides with several changes in the Swiss Open Access landscape that may have contributed
to this trend. These include the establishment of two major Swiss legal Open Access publishers
in 2019 and the SNSF’s shift towards funding Gold Open Access from 2018 onwards.

The overall stagnation in Open Access figures across all publication types masks the fact that the
different forms of Open Access have developed quite differently:

Figure 11: Open Access Status Books by Year
(Absolute Numbers)

300

255
247
250 243

227
217

200
150
100 87 92

70

50

16 19 11
| T
2023

70
41 40
28 29
5 I I 9 12 I M g
-, m =
2020 2021 2022

H Bronze MWDiamond B Green mGold mClosed

8 6
[ § ]

2024




Report on Open Access in Law (ROAL)

The figure indicates a relatively rapid initial increase in Gold Open Access, followed by a more
gradual but continued upward trend. Green Open Access, by contrast, appears to decline before
increasing again in 2024. The available data does not allow the reasons for these developments
to be determined conclusively. One possible factor affecting the observed share of Green Open
Access is the use of embargo periods, which may delay the availability of publications in reposi-
tories. The decline may also partly reflect a broader shift towards Gold Open Access, with publi-
cations that might previously have followed the Green route increasingly being published directly
as Gold Open Access. However, these explanations remain tentative and cannot be verified
based on the present data. The shares of Bronze and Diamond Open Access are comparatively
small, making it difficult to identify meaningful trends for these categories.

A comparison with the Swiss Open Access Monitor for books, based on the average for the years
2021-2024, shows that the share of Open Access books in legal scholarship is slightly below the
national average of just over 40%. ®

Our analysis shows that, despite its overall growth, Open Access is not developing uniformly
across publishers and types of publication. Notable differences can be observed between differ-
ent forms of publication. In particular, the share of Open Access titles among doctoral disserta-
tions is higher (49%) than both the average for legal books overall and the national average for
books across all research fields.

Figure 12: Open Access Status Theses
(Percentage)
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The distribution of Open Access types among doctoral dissertations also differs markedly from
that observed for legal books overall. The shares of Green and Bronze Open Access are substan-
tially higher among dissertations: the share of Green Open Access is approximately twice as high,
while that of Bronze Open Access is almost three times as high as among legal books overall. By

5Swiss Open Access Monitor, Repository Monitor: https://oamonitor.ch/de/diagramme-und-daten/reposi-
tory-monitor/ [accessed 20 September 2026]. To view the percentage of books available through Open Ac-
cess, select the «<Books» filter in the right-hand column.
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comparison, the share of Gold Open Access is only around one-third higher. The particularly high
share of Bronze Open Access can largely be explained by universities making dissertations openly
available through their institutional repositories without applying an open license.

In comparison, the share of articles published in Open Access journals was also determined. It
is important to note that this analysis was based on the Open Access status of the journal rather
than that of the individual article. While this distinction is not relevant for Diamond, Gold, and
Bronze Open Access, itis particularly important in the case of Green Open Access, where a jour-
nal may permit self-archiving even though individual articles have not necessarily been made
openly available.

When Bronze Open Access is included and Green Open Access is assumed to have been fully
implemented, 41% of articles across the entire period were published in journals classified as
Open Access.

Figure 13: Articles According to Open Access Status Journal
(Percentages)

59%

19%

m Bronze = Diamond Gold Green Closed

This figure, as mentioned, also includes Bronze Open Access, whose classification as Open Ac-
cess is contested. Since not all articles published in journals with a self-archiving policy are nec-
essarily deposited in a repository, the actual share of Open Access articles is likely to be lower.
Moreover, as Bronze Open Access is often not considered fully compliant with Open Access prin-
ciples, excluding it would reduce the overall Open Access share even further.

A comparison with the Swiss Open Access Monitor’ reveals a substantial gap between legal
scholarship and the national average. According to the Monitor, around 70% of journal articles
across all disciplines in Switzerland are available Open Access, compared with a maximum of
32% in legal scholarship (for the purposes of this comparison, Bronze Open Access was classi-
fied as Closed, following the methodology of the Swiss National Open Access Monitor).

7 Swiss Open Access Monitor, Journal Monitor: https://oamonitor.ch/de/diagramme-und-daten/journal-
monitor/ [accessed 20 September 2026].
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Despite the existing Read & Publish agreements, from which legal scholars also benefit, these
figures suggest that current measures to promote Open Access have not yet been sufficient to
achieve Open Access levels in legal scholarship comparable to those observed across other dis-
ciplines.

3.6 Share of University-Affiliated Legal Publications in Switzerland

Given the significant role of the private sector in both the production and use of legal scholarship,
we also sought to estimate the share of legal publications in Switzerland authored by researchers
affiliated with higher education institutions. To this end, we conducted a sample-based analysis
comparing publications by authors with an academic affiliation with the overall output of legal
publications in Switzerland. To address this question, we compared, on a sample basis, the pub-
lications of two Swiss publishers included in our dataset with datasets from the Universities of
Bern and Basel containing all publications by these two publishers. This dataset was compiled
based on information collected from the publishers’ websites. The authors’ affiliations were
checked manually.

This selective and exemplary analysis showed that the share of publications originating from au-
thors with a university affiliation varies depending on the publisher or type of publication. Some
publishers focus more heavily on commentaries and practical handbooks, while others publish
more dissertations and research-oriented literature. The share of publications with authors affil-
iated with a university also depends on the type of publication. So, for dissertations, it is likely to
be 100%, whereas for commentaries itis around 50%. Overall, the share of publications authored
by researchers with a university affiliation is likely to be around 75-80%. This very general assess-
ment is corroborated by the personal perspectives of the project staff.

However, these figures should not obscure the fact that it is often not possible to draw a com-
pletely clear-cut distinction, as authors with a university affiliation in the field of law quite often
also work at law firms. Our evidence-based estimate suggests therefore that the majority of legal
publications (three-quarters to four-fifths) is authored by individuals who are affiliated, at leastin
part, with a higher education institution.

3.7 Conclusion Publication Analysis

The publication analysis has shown that long-form publications are not losing importance in legal
scholarship; on the contrary, both their absolute numbers and their share are increasing slightly,
while the share of journal articles is declining somewhat in the period between 2020 and 2024.

Although Swiss legal scholars publish with a wide range of different publishers and platforms,
there is a strong concentration among a relatively small humber of publishers: This applies to
both Open and Closed publications. More than two-thirds of the book publications overall (69%)
are published by just ten publishers, while well over half (59%) are published by just five publish-
ers.

The results of the publication analysis also show that Open Access has clearly become part of
the publication landscape in legal sciences: the share of Open Access publications increased by
just under ten percentage points over the period examined from 23% to 32%. It nevertheless re-
mains below the Swiss average of about 40%.

By comparison, the Open Access share of journal articles — measured based on the Open Access
status of the journal - is substantially below the Swiss average. While approximately 70% of
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journal articles across all disciplines in Switzerland are available Open Access, the correspond-
ing share in legal scholarship is only around 32%.

Open Access is not developing uniformly across publishers, Open Access routes and publication
types. Its growth has been driven particularly by newer Open Access publishers, while traditional
publishers and universities have also adopted different Open Access models. The share is par-
ticularly high among dissertations but remains very low for major legal commentaries, where
Open Access initiatives such as the «<Onlinekommentar» ® have emerged outside traditional pub-
lishing. Overall, Open Access in legal scholarship is developing through a combination of estab-
lished publishers, university-based Open Access publishers, and initiatives from legal practice.

There are significant differences regarding the growth of the different forms of Open Access: Gold
Open Access is growing most strongly, while Green Open Access has tended to stagnate, and
Diamond and Bronze Open Access account for only a very limited share.

Another striking finding is that publishers of Open Access publications account for only around
one-fourth of all publishers represented in the dataset. This suggests that researchers may have
access to a considerably narrower range of publishers when publishing Open Access than when
considering the publishing landscape as a whole.

Our analysis has revealed significant potential for expanding Open Access with relatively little
additional effort — the so-called «low-hanging fruit». This applies to the large majority of doctoral
theses, which could readily be made available in Open Access: the major publishers offer corre-
sponding publication models and funding is available from the SNSF. Another potential measure
to promote fully Open Access publishing would be to encourage the direct publication of schol-
arly works — such as dissertations, reports, and conference proceedings —through university re-
positories under a Creative Commons license, thereby avoiding Bronze Open Access, which is
not generally recognized as a fully Open Access model.

Our analysis also showed that Open Access is more prevalent in certain publication types, such
as dissertations and edited volumes, while it remains largely absent from others, particularly text-
books and legal commentaries. Developing viable Open Access models for these important
forms of legal publishing, in collaboration with all relevant stakeholder groups, therefore remains
a key challenge.

Finally, further potential lies in Green Open Access, which remains underutilized despite existing
publisher policies that permit the self-archiving of scholarly works, particularly journal articles.

8 Onlinekommentar: https://onlinekommentar.ch/de [accessed 20 September 2026].
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4 Stakeholder Interviews

To complement the quantitative analysis of publications with personal experiences and perspec-
tives, we conducted 24 interviews with relevant stakeholders. Given that law faculties are repre-
sented at universities in both French- and German-speaking Switzerland, the interviews covered
both language regions.

The interviews focused on researchers, legal practitioners, and relevant stakeholders from the
publishing industry and related institutions. As part of the ROAL project, university libraries and
universities suggested individuals who might be willing to participate. Most of those approached
agreed to be interviewed, and many already had an interest in or familiarity with Open Access.
We also approached leading publishers and platforms in Switzerland, although not all of them
responded to our invitation. While the number of interviewees was substantial, the sample is not
representative. Nevertheless, the interviewees’ familiarity with and engagement in Open Access
provided valuable insights into their experiences, perspectives, and assessments.

4.1 Methodological Notes on the Interviews

The 24 qualitative semi-structured interviews (see Helfferich, 2009; Flick et al., 2022) were con-
ducted with the help of a «Questionnaire for researchers and practitioners» (Appendix 1:
Fragebogen fir Forschende und Praktikerinnen) and a separate «Questionnaire for publishers»,
which was adapted to the specific context of publishers but otherwise differed only slightly from
the questionnaire used for researchers (Appendix 2: Fragebogen fur Verlage).

In terms of content, the interviews were structured around several thematic areas: Each interview
began by establishing the interviewee’s professional context and background. The discussion
then focused on their personal experiences with Open Access and their assessment of its role
within the Swiss legal publishing landscape. Particular attention was paid to existing barriers and
uncertainties, as well as to opportunities, needs, and potential areas for further development.
The aim was to gain a comprehensive understanding of the current landscape and, on this basis,
to identify incentives and opportunities and develop approaches to further advance Open Access
in Swiss legal scholarship.

As a general rule, the interviews were conducted in person. A small humber was conducted
online at the interviewees’ request. The interviews were conducted in the respective national lan-
guage and generally lasted around 90 minutes (+30 minutes). The interviews were subsequently
transcribed, and the transcripts were lightly edited to correct obvious linguistic inconsistencies
without altering their meaning. The meaning, as well as the character of the spoken language,
was retained. Upon request, the transcript could be reviewed by the interviewee and was subse-
quently revised. The priority was to ensure that interviewees could identify with the content and
substance of the text, rather than with the exact wording used during the conversation. The final-
ized transcripts are not part of the final report but were used for the analysis.

Some interview transcripts were anonymized at the request of the interviewees, and personal in-
formation was removed. Accordingly, statements that would allow conclusions to be drawn
about these individuals are not reproduced.
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The various groups of interviewees were composed as follows:

— Researchers: The seventeen researchers we interviewed were at different career stages and
work in different specialist fields. Research assistants, senior research assistants, lecturers
and nine professors agreed to be interviewed. Some of them have or have had experience on
a deanship level; some interviewees helped shape the Open Access policy of their university
or faculty.

— Practitioners: We interviewed eight people from the legal profession. Four of them work at a
court or an arbitration body. In addition, public administration and law firms are each repre-
sented by two people.

— Publishers and related fields: Seven people represented publishers or related sectors. As
mentioned, we wrote to all the major Swiss legal publishers and the two leading legal plat-
forms but did not receive a response from all of them. Helbing Lichtenhahn and Dike, both
part of the Beck Group, represented the perspective of traditional Swiss legal publishers. Hel-
bing Lichtenhahn also operates the legal research platform legalis. In addition, representa-
tives of two legal Open Access publishers were interviewed: sui generis and the Europa Insti-
tute at the University of Zurich (EIZ Publishing).

— Federal Chancellery: Two interviewees represented the Federal Chancellery, which, through
its Open Access publication of legislation and related materials, plays a central role in the
dissemination of legal information in Switzerland, although its role and practices differ in sev-
eral respects from those of traditional legal publishers.

— Legal Al platform: Finally, a representative of a Swiss legal Al platform was interviewed. Alt-
hough the platform is not currently a publisher, it could potentially evolve into one in the fu-
ture. This is particularly noteworthy given the growing number of Al platforms entering the
Swiss legal market.

The variation in numbers can be explained by two factors: First, several interviews were con-
ducted with two participants simultaneously. Second, some individuals hold multiple roles, for
example, working both in academia and in legal practice. In total, we spoke with 27 people across
24 interviews. We are very grateful to all participants for sharing their insights and perspectives
with us.

By selecting participants from all career stages within academia and including practitioners and
publishers representing a range of perspectives, the interviews captured a broad and diverse set
of views relevant to our research questions. At the same time, this diversity means that general
conclusions can only be drawn from the interviews to a limited extent. Rather, the interviews pro-
vide a nuanced and multifaceted picture of experiences, reflections, and opinions. To reflect this
diversity as adequately as possible, the analysis focuses on themes and observations that
emerged frequently or repeatedly across the interviews on the one hand and on individual state-
ments that provide particularly relevant or insightful perspectives on the other hand.

Our analysis drew on elements of «grounded theory» (Breidenstein, 2015): The transcribed inter-
views were coded using key terms (codes) that either emerged frequently from the material or
were considered relevant for other analytical reasons. These codes were subsequently grouped
into broader, more abstract categories representing overarching thematic areas. Through this it-
erative process, a four-level system of codes and categories was developed. This coding frame-
work provided the basis for a systematic analysis of the interview material, allowing recurring
themes, underlying meanings, and relationships between different topics to be identified.
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4.2 Analysis of the Interviews

The following analysis provides a synthesis of selected topics emerging from the interviews, fo-
cusing on those most relevant to the scope and objectives of the ROAL project. As a rule, there-
fore, topics, experiences and attitudes are summarized; individual phrases are sometimes re-
tained, but the themes are presented in a consolidated form. As this report does not constitute a
quantitative study, the frequency of particular responses orviews is indicated only in approximate
terms where relevant. In selected cases, the analysis is complemented by direct or indirect quo-
tations from the interviews. As one professor observed, the legal academic community includes
both ardent supporters and staunch opponents of Open Access, highlighting the importance of
fostering a re-engagement in dialogue. Our approach — of naming the interviewees sparingly,
whilst placing attitudes toward Open Access, statements and arguments in the foreground - sup-
ports engagement with the issues — it supports «re-engaging in dialogue».

At the outset, we asked our interviewees to introduce themselves briefly and to explain their con-
nection to the field of law and to academic publishing. Allinterviewed researchers have extensive
publishing experience, including, in most cases, experience with Open Access publishing. Our
analysis follows the thematic areas addressed in the interviews and covers the following topics:

— Experiences with Open Access and Perceptions of Value

— Open Access in the legal publishing landscape

— Key publishers and initiatives — Open Access in the legal publishing landscape
— Open Access guidelines and funding opportunities

— Information and Advice on Open Access

— The Future of Open Access and Emerging Developments

Several recurring themes emerged across these topics, including the use of public funds and
Open Access funding, the visibility and accessibility of Open Access publications, academic
freedom, quality assurance, publishing services, and Al. As these themes cut across several ar-
eas of discussion, some overlap and repetition between chapters is unavoidable.

4.2.1 Experiences with Open Access and Perceptions of Value

This section of the interview explored respondents’ personal views and attitudes towards Open
Access, as well as their own experiences with Open Access publishing. It also addressed the fac-
tors influencing publication decisions and the challenges encountered in this context.

A notable finding is that Open Access played a role in the publishing practices of researchers to
varying degrees. Many respondents had published Open Access when suitable opportunities
arose; some sought to do so whenever possible, while a smaller number consistently opted for
Open Access. Publishers’ responses largely reflected their respective publishing profiles and
business models. The courts, by contrast, reported relatively limited experience with freely ac-
cessible legal content beyond official publications, such as those provided by the Federal Chan-
cellery, publicly available case law, and EU sources.

Public Money and Open Access

Most interviewed researchers generally publish in Open Access, or even exclusively so - regard-
less of their career stage. At every career stage, there are many researchers who choose Open
Access out of conviction or even regard it as a duty. The main reason cited was the conviction that
knowledge should be accessible to everyone. This reflects a broader commitment to the democ-
ratization of knowledge: research findings — particularly those generated at public institutions and
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funded with public money - should be freely accessible to the public (Interview with Plozza). This
fundamental idea was central for most people: «Public Money, Open Science» — as an interplay
(Interview with Dauag). This concerns — according to the interviewees — the economic aspects of
scholarly publishing as well as its broader contribution to society. The considerations raised in
this context encompassed both financial concerns and broader questions of fairness and equi-
table access. According to several interviewees, however, this underlying principle has so far
been implemented only in a fragmented and inconsistent manner. Thus, Professor Dupont re-
garded the current situation as problematic: «Peu génant d’étre payée par ’Etat, par le contri-
buable, pour écrire des livres qui sont ensuite vendus par des sociétés commerciales qui font du
bénéfice la-dessus. C’est un modeéle économique qui m’a toujours un peu déplu parce que, fina-
lement, je travaille pour le contribuable et je suis payée par le contribuable. Je ne vois pas pour-
quoi le contribuable ne pourrait pas avoir acces a ma production qui lui appartient, en fait, un
petit peu» (Interview Dupont).

Some interviewees stressed that both in a national and international context, Open Access
should be used to promote equal opportunities and the progress of society. One professor em-
phasized justice as the ability and opportunity to gain a better understanding of one’s own rights
and obligations, enabling individuals to assess them and ultimately determine their own actions
(as stated in the interview with Romano). The saying «Unkenntnis des Gesetzes schutzt vor Strafe
nicht» [ignorance of the law is no excuse] was also mentioned. Against this backdrop, several
interviewees emphasized the importance of ensuring that those seeking legal information or ad-
vice have access to legal explanations that enable them to understand and apply the law.

This is consistent with the approach adopted by the Federal Chancellery which is based on the
principle that no one may claimignorance of the law (interview with the Federal Chancellery). The
Federal Chancellery therefore seeks to make legal information accessible to as broad an audi-
ence as possible —not only to all citizens, but also to machines, by using HTML formats. This also
facilitates access for people with visual impairments. Moreover, as the electronic version of the
law has become increasingly reliable over time, both in terms of textual accuracy and protection
against forgery, the electronic version of any legal document was granted legal force on 1 January
2016.

Another internationally active branch of the federal administration emphasized the transparent
nature of its research findings, which are published on its own website. According to them, ac-
cess is of particularimportance in an international context as many countries have few resources
to draw upon. In their experience, libraries often lack access to some of the materials that stu-
dents and researchers would like to consult. At the same time, Switzerland itself relies on legal
information made openly available by foreign governments, courts, and public authorities. The
interviewees also noted that, even within the Federal Administration, there are limits to the extent
to which subscription-based services from other countries can be licensed —an issue that is also
familiar to university libraries.

Furthermore, advocates of Open Access point to the uneconomical use of content that is not
freely available. If content that has been produced with a great deal of specialist knowledge and
effort were to disappear behind a paywall, that would be a waste.

However, the publishers Helbing Lichtenhahn and Dike argued that it is a myth that academia
should publish via Open Access so that the general public might benefit. As a rule, the general
public cannot make use of academic publications because academic findings are highly dynamic
and extremely specialized. Outside of the relevant discipline, the text is barely comprehensible
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and therefore cannot be put to further use. It is therefore a spurious argument. In reality, such
content —they argue —would be more likely to help data aggregators and search engines generate
economic value, without authors, or the academic community benefiting from it.

In contrast, many researchers and practitioners see Open Access as an opportunity, particularly
for the general public, and as an important foundation for a functioning democracy. In their view,
the emergence of large language models has made legal texts more accessible to broader audi-
ences, allowing legal information to provide valuable insights beyond the legal profession.

One professor was generally supportive of the commercial re-use of Open Access content, in-
cluding through Al. He emphasized that re-use by the general public is not the only relevant con-
sideration. As this professor pointed out, universities have always educated and trained individ-
uals who later pursue careers in the private sector, thereby contributing their knowledge and ex-
pertise to the benefit of businesses. From his perspective, a similar principle applies to research
produced at universities: once published, it can also be used by the private sector. In this sense,
he regarded the commercial re-use of Open Access publications as a natural extension of the
university’s broader contribution to society and the economy.

Although we did not explicitly ask about Al in the interviews, it repeatedly emerged in various con-
texts throughout the discussions. Some researchers view the use of Al models with skepticism.
Content intended to be open should not —in their view — in any form disappear behind a paywall.
However, as was also noted, developments in this area are still ongoing, and their longer-term
implications remain to be seen.

Finally, Tim Willmann, a criminologist at the University of Bern, explained that awareness of Open
Access is likely to be greater in criminology because the field brings together researchers from a
wider range of disciplines. In his view, Open Access publications play a more prominent role — or
have even become the norm —in fields such as psychology and social sciences. Interdisciplinary
fields such as criminology may therefore contribute to and further promote the uptake of Open
Access (Interview with Willmann). This observation echoes a well-established argument in favor
of Open Access: the benefits of freely accessible research are particularly apparentin interdisci-
plinary fields, where researchers and readers engage across different disciplinary and publica-
tion cultures.

Academic freedom, freedom of publication and the Swiss publishing landscape

Three professors, all of whom have deanship experience and thus have a strategic perspective on
the issue, emphasized the importance of safeguarding authors’ freedom to choose how and
where to publish. In their view, researchers should be free to decide whether to publish with a
traditional publisher or through an Open Access model, without pressure from their universities.
They stressed that Open Access policies or requirements should not create additional barriers to
publication. Open Access should remain a viable option, but a publication should not be pre-
vented or delayed simply because, for example, funding for Article or Book Processing Charges
(APCs, BPCs) is unavailable.

Some interviewees expressed concern that the existing publishing landscape could be placed
under pressure by certain Open Access requirements. From this perspective, a diverse and sus-
tainable publishing landscape was regarded as contributing to the protection of academic free-
dom and was therefore considered valuable. Against this background, a mandatory right of sec-
ondary publication was viewed critically, as some interviewees considered it a potential re-
striction on authors’ individual and academic freedom to determine how their work is published.
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This included, for example, the preference of some authors to have their dissertations published
in print. Several researchers highlighted the value of their close collaboration with Swiss publish-
ers, both in supporting academic publishing more broadly and in the development of individual
publications.

At the same time, one professor who had played a key role in shaping a university’s Open Access
strategy advocated a contrasting approach based on the principle of <open by default>. As out-
lined above, this position is grounded in the idea that openness and free access to academic
knowledge should constitute the norm within academia. In this professor’s view, though many
promising approaches already exist, their systematic and consistent implementation is still lack-

ing.
Positive and Negative Experiences with Open Access

Beyond personal values and convictions, attitudes towards Open Access are also strongly
shaped by practical experience. In this context, the interviewees highlighted several additional
issues that have not yet been addressed above:

Positive Experiences with Open Access:

— Visibility, usage: In addition to their general commitment to Open Access, individual re-
searchers valued the fact that with Open Access their publications are freely accessible to
readers worldwide. Some interviewees reported receiving feedback from researchers and
practitioners across different continents — feedback they believed would have been unlikely
or impossible had their work been published behind a paywall. The reach of Open Access
publications was illustrated by the example of the University of Geneva’s Faculty of Law,
where approximately 5500-6000 Open Access publications have reportedly been down-
loaded more than one million times.

— Embargo periods: Several interviewees explained that, once an embargo period had expired,
authors made their publications available through Open Access. In their experience, this in-
creased the visibility of their work without causing any significant harm to the publisher, as
the relevant period of commercial exploitation had already come to an end. Several research-
ers reported actively seeking opportunities to make their publications available through
Green Open Access once the applicable embargo periods had expired. In a small number of
cases, authors reported making their publications openly accessible after the expiry of the
embargo period without further consultation with the publisher, with no subsequent objec-
tions or other consequences being reported.

— Contract negotiations: One professor mentioned that he negotiates with publishers from the
very outset of developing a work. In his experience, particularly in the case of commemorative
volumes or a contribution to an anthology, he has been able to secure at least «<Green» Open
Access —that s, the option to publish a freely accessible secondary publication.

— Translation: It was also pointed out that Open Access and digital publications offer the ad-
vantage of being more readily accessible across language barriers, particularly through the
use of digital translation tools.

— Quality: It was noted during the interviews that a number of highly reputable Open Access
journals have emerged by now, including the Berkeley Technology Law Journal, which is con-
sidered a top-tier journal.
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Funding: According to some interviewees it is often straightforward to arrange for the SNSF
or the universities to cover the costs of an Open Access publication.

Negative Experiences with Open Access:

Additional workload: The requirement to pay publication fees and to undergo a potentially
time-consuming peer-review process was perceived by some interviewees as an additional
burden within the overall publication process. According to this statement, this may also en-
tail additional work related to formatting, layout, and other traditional publishing services.
However, it is important to note that these potential drawbacks are not unique to Open Ac-
cess and may equally apply to Closed Access publications.

Peer review: [t was mentioned thatin highly specialized fields, finding suitable peer reviewers
can be challenging, as experts in a particular area often know one another. Identifying an ap-
propriate reviewer can therefore prolong the publication process and make it more cumber-
some.

Gap between aspirations and actual possibilities: At the same time, researchers who are
generally committed to Open Access may have valid reasons for choosing other publishing
models in individual cases. One reason, mentioned on several occasions, was that young re-
searchers are sometimes encouraged by senior academics to contribute to selected — Closed
Access - publications of high standing. Furthermore, in certain areas of Swiss law, there are
hardly any Open Access options. In the case of legal commentaries, for example, «Online-
kommentar», which is run by a non-profit association, is the notable exception. It was men-
tioned that among legal journals there is a lack of Read & Publish agreements. At the same
time, certain publications — which are usually published only by traditional legal publishers —
form part of a legal scholar’s portfolio. Among professors in particular, contributing to a com-
memorative volume in honor of a valued colleague may be one reason for choosing a Closed
Open Access publication. It was generally noted that, compared with other disciplines, Swiss
law offers significantly fewer options for Open Access publication.

Finally, one professor noted that most of her PhD students do not have access to university
or SNSF funding because they pursue their doctoral studies while working in public admin-
istration, the judiciary, the legal profession, or the private sector. Their doctoral research
therefore does not fall within the scope of university-funded research. The same applies to
contributions to specialist journals and legal commentaries, most of which are likewise not
based on university-funded research. As a result, according to the professor, Open Access is
less readily feasible in legal scholarship than in natural sciences.

Broader experiences with Open Access

Coexistence of publication models: It was emphasized on several occasions that tradi-
tional publication models and Open Access currently coexist and that this is likely to remain
the case for some time to come.

Courts and Open Access: One finding from the interviews was that court staff at different
career levels rarely search for or use Open Access content beyond core legal materials such
as legislation and related documents, court decisions, and EU legal sources. Instead, they
primarily rely on legalis and Swisslex, as well as established legal commentaries in print or
digital form. These sources were valued for their reliability, currency and, above all, practical-
ity. Commentaries in particular were considered useful for quickly gaining a comprehensive
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overview of a legal issue, while other print resources in court libraries also continued to play
arole.

The limited use of Open Access appears to be related to established research practices, lim-
ited familiarity with Open Access sources, and concerns about their reliability. Interviewees
had not received training on Open Access during their university education and noted that
high caseloads leave little time to assess unfamiliar sources in detail. Established platforms
and commentaries therefore offer an efficient and trusted way of accessing legal information.
Atthe same time, interviewees reported that courts generally provide no specific guidance on
the use of sources, referring to judicial independence in this context. When asked what could
increase trust in Open Access content, they highlighted the role of universities in familiarizing
future legal professionals with Open Access sources, as well as the potential value of contin-
uing education for court staff. The expertise of authors, for example their direct involvement
in recent legislative reforms, was also considered an indicator of reliability and relevance.
Administration, law firms and Open Access: Aresearcher who had previously worked in the
Federal Administration recalled that access to Swisslex was restricted due to its high cost:
every query entailed costs, without any guarantee that it would yield a suitable resource. Also,
lawyers from smaller administrative units or law firms stated that partly due to the high costs
they did not have access to Switzerland’s market-leading legal platforms. As they sometimes
only used individual products from a database, the price for the whole database was consid-
ered disproportionate. In this respect, Open Access sources were important to them. How-
ever, one public authority noted that conducting thematic searches for Open Access articles
can sometimes be challenging, particularly for those who are not affiliated with a university
and are therefore less familiar with the various options and platforms available (interview with
the Migration Service of the Canton of Neuchatel). A member of arbitration authority found
Open Access to be very helpful in terms of accessibility and collaboration (interview with
Bloch). An administrative body operating internationally highlighted significant differences in
access practices across countries. According to the interviewee, legislation and case law are
generally freely accessible, at least in Western Europe and North America. By contrast, ac-
cess to closed legal databases is often effectively confined to national borders, as licensing
such services abroad is frequently considered too costly. Even within Switzerland, the cost of
such licenses can represent a significant barrier for smaller institutions, public authorities,
and law firms.

The interviews with court and administrative staff indicated considerable interest in using
Open Access content where suitable material is available. Its use by courts and public au-
thorities could further increase its relevance and visibility within the legal knowledge cycle.
To realize this potential, interviewees highlighted the need for training in identifying, as-
sessing, and using Open Access sources. At a minimum, these skills should be taught to law
students.

Some of the more critical statements mentioned above point to differing interpretations of Open
Access and, in some cases, to perceptions that do not fully align with established Open Access

principles. It is, for example, perfectly possible to publish a doctoral thesis both digitally and
freely accessible, as well as to sellitin print through standard bookshops Thanks to funding from
the SNSF, this approach is already the norm in other academic disciplines. Furthermore, publish-

ers and collaboration with them continue to play an important role also in an Open Access
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publishing culture. Moreover, SNSF funding is available to all doctoral students enrolled at a
Swiss university, including those who are employed by a law firm. A further point requiring clarifi-
cation concerns the concept of a mandatory secondary publication right. As outlined in the rele-
vant swissuniversities report (Thouvenin et al., 2023) and in accordance with general legal princi-
ples, «mandatory» in this context does not mean that authors would be required to make their
work available through secondary publication. Rather, it means that the right itself could not be
waived or excluded by contract. If such a right were to be introduced into law, authors would
therefore have the option, but not the obligation, to make use of it. As this point has also caused
uncertainty in discussions beyond the present project, clearer communication on the scope and
implications of such aright appears necessary. Another point of uncertainty concerned the rela-
tionship between Open Access and collecting societies such as ProlLitteris: Contrary to a com-
mon assumption, Open Access publication does not necessarily preclude authors from receiving
remuneration through ProLitteris.

4.2.2 OpenAccessinthe Legal Publishing Landscape

This section of the interviews focused on the broader landscape of legal academic publishing.
Interviewees were asked to identify factors they considered conducive to Open Access and to
reflect on the opportunities and risks associated with Open Access publishing.

Concerns, Obstacles and Risks Associated with Open Access

— Publishing structures and market dynamics: A point repeatedly emphasized by many inter-
viewees was that a substantial share of legal scholarship — particularly legal commentaries —
is authored by individuals outside universities. Several interviewees noted that this poses dis-
tinct challenges for the implementation of Open Access, as authors outside academia are
less directly reached by university-based Open Access policies, funding mechanisms, and
support structures. Several professors said that they value the contractual services provided
by established publishers and the long-standing collaborations they have developed with
them. For example, they appreciated the professional and appealing presentation of their
publications, which can help attract greater attention. Some interviewees expressed con-
cerns about the future of established publishers and, more broadly, about the potential ero-
sion of the legal book market as a result of Open Access. At the same time, they pointed out
that demand for specialized legal information comes primarily from professional audiences
rather than from the general public, raising questions about the potential reach and economic
viability of Open Access models in this specific market.

— Publication: Professor Thier valued the fact that his Open Access publication through the
Max Planck Institute significantly facilitates distribution, which he sees as a clear advantage,
particularly in the field of basic research. The Max Planck Institute works successfully with a
publisher, which is why distribution is so efficient. However, in light of current funding cuts,
he regarded his own university library as an unreliable partner, as there was no guarantee that
its services would be maintained in the long term (Interview with Thier).

— Quality and peer review process: Professors expressed concerns that Open Access content
is geared more towards downloads than towards scholarly debate. Furthermore — according
to some interviewees — it was not clear to them why universities would pursue Open Access
in law since Open Access originated in the natural sciences and the Anglo-Saxon world,
where monopolistic journals play a role. They further mentioned that this would make it
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difficult to apply Open Access to the European context in general. Peer review, while generally
regarded as a mechanism of quality assurance, was also viewed by some interviewees nega-
tively as it contributes potentially to a standardization of academic thought. The implemen-
tation of peer review was repeatedly described as challenging in the field of legal scholarship:
One professor noted that genuine double-blind peer review is difficult to implement in the
Swiss context. Given the relatively small and closely connected academic community, re-
viewers are often able to identify authors from their writing style and linguistic idiosyncrasies.
This makes it challenging to establish a publication system that fully adheres to the principles
of double-blind peer review.

Lack of Open Access options: Several researchers mentioned that Open Access journals -
particularly in Switzerland — often have a broad scope in terms of content and lack sufficient
specialization. Furthermore, for the sake of variety, one should not publish always in the same
journal. Given the lack of variation in Open Access journals, this would leave researchers little
choice but to publish elsewhere.

Al: Concerns were expressed that Al could sometimes reference old Open Access articles
and comments that no longer reflect the current legal situation. This would lead to confusion.
Furthermore, several researchers expressed concern that third parties could commercially
benefit from publicly funded Open Access content. In their view, this raises the broader ques-
tion of whether, and under what conditions, commercial services should be able to benefit
financially from publicly funded research? In this discussion, however, researchers often
seemed to overlook that transferring extensive rights to publishers may allow them to com-
mercially exploit publications through third parties, including by selling content to Al compa-
nies.

Future of robust Open Access: Professor Diebold distinguished between the various ser-
vices provided by publishers: the provision of content on the one hand, and its aggregation
and enhancement within a digital database together with all its associated features, on the
other. He explained: «Und wenn man jetzt einfach mal die Datenbanken wegdenkt und sagt,
alles ist Open Access online irgendwo erhéltlich, das heisst dann noch nicht, dass man es
findet.» Even if all data were theoretically accessible, according to Diebold it would remain
difficult to locate the data because it is dispersed across different sources. This underscores
the need for comprehensive databases that aggregate, structure, and organize the available
information. Whether such infrastructure should be publicly funded and provided by the state
is ultimately a political question. At the same time, maintaining competition between plat-
forms could foster innovation. According to Diebold, the current dominance of a single plat-
form is therefore problematic, as its bargaining power may create a bottleneck in accessto a
vast body of data (Interview with Diebold). Similarly, Professor Thier pointet out: «Bei 100 %
Open Access: Wer entscheidet, wer produziert, wer distribuiert? Und wo kommt das Geld
her? Das sind Fragen, die ich fur komplex halte» (Interview Thier).

Quality of content: The Federal Chancellery was aware of the issue that open data on plat-
forms could be falsified or hacked: «Es gibt immer Risiken, wenn wir Daten frei zugénglich
machen, weil wir garantieren mussen, dass die Daten nicht gefalscht sind. Der Zugang zur
Seite muss ebenfalls bis zu einem gewissen Grad gewahrleistet sein (z.B. Gefahren durch Cy-
berangriffe). Und schliesslich besteht auch fiir uns die Herausforderung darin, die gute Qua-
litat der veroffentlichten Texte zu garantieren» (Interview Federal Chancellery). A deputy judge
even raised concerns that Open Access could result in a dilution of content and that the sheer
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volume of publications could become difficult to manage. At the same time, it was noted that
to date there are reportedly no predatory journals in the field of Swiss legal scholarship. Care
should be taken to ensure that none emerge.

Best Practices and Opportunities

— Publication process: The efficiency of publication processes is important to researchers.
The university’s Read & Publish agreements were found to be straightforward. Concerns were
expressed that publication in traditional journals can sometimes take a very long time, «eine
Ewigkeit», up to two years. It was noted by some interviewees that similar delays can occur
with Open Access publications, especially when many authors are involved, as a considera-
ble amount of time can elapse before publication. It was also noted that some journals were
being avoided because they have long embargo periods.

— Visibility: As noted above, a key factor for researchers - if not the most important one - is
visibility and easy access. Virtually all researchers highlighted this in the context of Open Ac-
cess, especially since many interested parties do not have access to the relevant legal data-
bases. For some interviewees, Al may act as a catalyst in this regard by making Open Access
content easier to discover. The view that increased visibility represents an opportunity is
shared by researchers, publishers, and other stakeholders in the field. Indeed, there is prob-
ably no otherissue raised in the interviews on which there is such a high degree of consensus,
although the topic is discussed with varying degrees of nuance. Greater visibility leads — ac-
cording to the persons interviewed - to increased use and more citations. Open Access con-
tent is therefore not only more visible in the academic debate; it also has a greater impact.
There was also a hope that Open Access could help academia as a whole reach new audi-
ences and expand its influence, particularly if Open Access content were also taken up by
journalists. This could enable research findings to reach a much broader public. Findings in
the field of criminology were cited as an example. Today, language models can be used to
process complex legal texts and present them in a way that is accessible to non-specialists,
thereby making them more understandable to a wider audience. Conversely, valuable re-
search findings may otherwise remain undiscovered.

— Knowledge transfer and comprehensibility: Alongside the broad reach of Open Access
content, language itself was seen as offering potential for greater accessibility, as authors
could adapt their writing to make it more understandable to non-specialists, e.g. through Al
translation tools. This point was raised by both a researcher and a court official. A lay judge
and a representative of an arbitration body likewise expressed the hope that this could help
non-specialists better understand their legal situation and court rulings. At the same time,
however, third parties pointed to the risk of misunderstandings, particularly due to Al «hallu-
cinations» and the possibility that Al systems may rely on or reproduce outdated information.
Conversely, one researcher noted that, in the medical field, people are accustomed to con-
sulting a specialist even when relevant information is readily available to them.

— Al: Alwas indeed seen as an opportunity by some researchers. Professor Romano assessed
the situations as follows: «On ne sera pas dépassé par Uintelligence artificielle, on sera dé-
passé par celles et ceux qui savent Uutiliser, par celles et ceux qui savent tirer profit de ma-
niere prudente et intelligente» (Interview with Romano). And if an article is not Open Access,
itis not accessible to Al. Many researchers stated that Al could therefore significantly change
and shape research in general in the future.
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Equal opportunities: It was stated that, in general, Open Access promotes greater equality
of opportunity, including ensuring that students who cannot afford textbooks are not disad-
vantaged. For smaller law firms, Open Access can even help to level the playing field in legal
proceedings. In an international context, Open Access provides additional means of ensuring
that sources are accessible and actually consulted and used. This applies equally to courts,
law firms, government agencies at home and abroad, the research community, and private
institutions. One professor valued the broad academic exchange facilitated by Open Access
content: «Ja, Sichtbarkeit. Wir sind ja oft in unseren kleinen Silos unterwegs und haben dann
das Gefluihl, wenn es publiziert ist, ist es zuganglich. Aber das ist es nicht. Fur mich ist es we-
sentlich einfacher, meine Publikationen national und weltweit zu streuen, wenn sie Open Ac-
cess sind, als wenn ich dann immer noch jemanden dazwischen geschaltet habe, den ich
fragen muss; egal, wie viel Freiraum diese mir geben. Also die Sichtbarkeit ist das Wichtigste,
finde ich. Die Nachnutzung: Man wird haufiger zitiert, habe ich das Geflihl. Man wird wesent-
lich breiter wahrgenommen.»

Open Access and career: Several established professors expressed an understanding that
younger researchers might not opt for Open Access under certain circumstances. However,
they themselves are in a position where they are under no pressure to publish in a prestigious
journal. In that sense, they would give preference to Open Access.

Greater flexibility in the choice of format: According to some interviewees, Open Access
not only offers more direct communication, but also greater flexibility in terms of scope. One
professor was tasked with drafting a position paper on a legislative proposal for the Federal
Office of Justice, which turned out to be quite extensive. Had he submitted it to a journal, he
would have had to shorten it considerably, and publication would have taken too long in the
context of the political process. Another professor pointed to more flexible publication for-
mats for Open Access content, e.g. using a pre-print server and an overlay server for selected
content.

Public money, Open Access: However, there were also fundamental considerations regard-
ing best practices from other sectors. As part of Open Government Data, Swisstopo makes
maps freely available, which are used commercially by various providers. The strategy behind
Open Government Data is that anything produced using public funds should be made avail-
able to the public. The view that Open Access can be seen as a return on investment in re-
searchers for the benefit of the public also fits into this context.

Open Access and trust in the rule of law: The Federal Chancellery emphasized not only the
importance of dissemination to a wide audience, but also the need for trust and transparency
regarding the state’s activities, trust in the rule of law: «Nos pratiques a la Chancellerie sont
le reflet de la loi sur la publication. Nous sommes pour 'Open Access, mais c’est aussi une
obligation légale de publier l'ensemble sur la plateforme FedLex. C’est le reflet de la transpa-
rence de 'administration. Il est assez important pour nous d’avoir cette confiance en l'état de
droit. La mise en ligne des contenus ne peut qu’accentuer cette confiance en promouvant la
dissémination de Uinformation au public. De plus, cela garantit la qualité et Uorigine de la
source. Ily a des fonctionnalités sur notre plateforme qui permettent de vérifier Uorigine du
texte.» In addition, a range of Open Access tools are available that enable users to analyse
texts in detail, for example to compare different versions of a text or different languages (In-
terview Federal Chancellery).
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Quality of content: Quality was also seen as an opportunity in the implementation of Open
Access: One professor remarked that what is unique to the field of law is the absence of cita-
tion indices, journal impact factors and bibliometrics as a whole, which is why it would be all
the easier to implement more Open Access. The focus on very specific journals could, in prin-
ciple, be dispensed with.

Topics Involving Ambivalence

Open Access, courts and public administration: Within the research community, it is
widely observed - regardless of one’s stance on Open Access — that Open Access publica-
tions appearing outside traditional, established channels receive negligible attention in prac-
tice. This visibility gap affects the entire administration of justice, including the courts, the
legal profession, public prosecution, and the civil service. While Open Access options are
available, practitioners predominantly rely on Swisslex as their primary source, leaving plat-
forms like LEX campus and its Open Access offerings underutilized. Furthermore, resources
such as EIZ Publishing or dedicated Open Access journals remain unutilized by those unfa-
miliar with them. According to some interviewees, by aggregating content from their associ-
ated publishers, including Open Access publications, the two leading legal platforms,
Swisslex and legalis, effectively hold a dominant position in the Swiss legal information mar-
ket. For scholars, this raises a critical question: if a work is absent from these dominant data-
bases, can it truly be found and cited? There have been efforts by sui generis and EIZ Publish-
ing to be integrated into LEX campus and Swisslex respectively. However, these have so far
failed as they noted. According to sui generis, Swisslex stated that technical constraints pre-
vented the inclusion of its Open Access content. However, given its substantial market power
in the field of legal research platforms, some interviewees considered it particularly im-
portant for Swisslex to include Open Access content. At the same time, EIZ Publishing con-
firmed that its own publications are heavily geared toward practitioners — particularly attor-
neys — meaning that integration restricted solely to LEX campus, without the core Swisslex
database, offers little practical value.

Practice and research: A key aspect of the legal publications landscape in Switzerland fre-
quently highlighted is the deep intertwining of practice and academia as a distinctive feature
of the legal discipline. Legal literature is both co-authored and utilized by researchers and
practitioners alike. Commentaries, in particular, are shaped heavily by this collaborative ap-
proach, which is often cited as the primary reason why such works are rarely, if ever, pub-
lished via Open Access: Open Access concerns primarily publicly funded research outputs.
Several interviewees countered that these arguments are unsustainable; they pointed out
that academics also write specifically for the legal profession, while practitioners, for their
part, have little incentive to pay high prices for the access to legal publications, particularly
when alternatives are available. Furthermore, even for practitioners, the primary motivation
for publishing is to establish themselves as experts. The argument in favor of access for all,
including small law firms, carries greater weight. One professor distinguished between works
which are primarily sourced from universities and those that come from the legal profession.
In the case of commentaries and similar works, he sees less merit in the Open Access argu-
ment, as these are aimed at the legal profession and are also largely written by practitioners.
He does not see the benefit in the general public funding this via taxpayers’ money. As a tax-
payer, he felt that public funds were not being put to good use if they were used to finance
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commentaries, as these are not necessarily based on publicly funded research. Another pro-
fessor anticipated higher costs for universities if law firms and other private-sector actors
were to benefit from university research — for example, legal commentaries — while the full
financial burden of making such research openly available fell on universities. This point was
also emphasized in the interview with Till Willmann: «Ich habe das Gefuhl, dass sich die ju-
ristische Publikationslandschaft nicht nur per Zufall so entwickelt hat, weil die rechtswissen-
schaftliche Forschung vermutlich stark von der juristischen Praxis wahrgenommen wird. Also
Gerichte beziehen sich auf Forschungsarbeiten, auf wissenschaftliche Artikel; Anwalte, An-
waltinnen beziehen sich in ihren Beschwerden, Plddoyers auf juristische Forschung und das
ist wahrscheinlich ein Unterschied zu anderen wissenschaftlichen Disziplinen. Also die
rechtswissenschaftliche Forschung, die ist nicht nur einfach fur die Forschung selbst rele-
vant, sondern hochst relevant fur die Praxis. Und ich gehe davon aus, dass diese Mechanis-
men, die sich da entwickelt haben, stark damit zu tun haben, zumindest zu tun haben kénn-
ten, dass die Forschung in den Rechtswissenschaften einen anderen Zweck erfullt als bei-
spielsweise in den Sozialwissenschaften» (Interview Willmann).

Publishers in transition: Several voices within the research community perceived major le-
gal publishers in Switzerland as being under threat, although this perception was not sub-
stantiated by further evidence during the interviews. Others pointed instead to global pub-
lishers like SpringerNature, Elsevier, and Wiley, which have not been weakened by Open Ac-
cess but have instead grown larger and more powerful. Were Swiss publishers to withdraw
due to a lack of economic viability, university-backed infrastructure would be required to pre-
vent researchers from being increasingly burdened with publishing tasks which are normally
covered by publishers — a shift that would inevitably come at the expense of valuable research
time. It was feared by some that at worst gaps in the availability of information might arise.
The work of the publishers was highly valued by some interviewees.

Conversely, others viewed traditional publishers as state-subsidized enterprises that profit
from publishing numerous works authored by state-funded experts, who are then required to
assign their copyrights. At the same time, this academic labor is not appropriately remuner-
ated by the publishers according to these interviewees. Some interviewees argued that tradi-
tional legal publishers provide inadequate service and quality across the board - at the edi-
torial, typesetting, production, and administrative levels. One researcher noted that, unlike
domestic publishers, she had experienced significantly better and entirely cost-free services
with foreign publishing houses. Ultimately, some interviewed people suggested that publish-
ers must reinvent themselves and that, to some extent, they are already doing so through the
development of their databases.

Publishing services: The current practices of publishers have been called into question by
severalinterview participants. They were concerned that legal works, whether commentaries
or textbooks, are so lucrative for publishers that they have an incentive to limit Open Access
options. They identified this as one of the major practical obstacles to Open Access. If, on the
other hand, solutions were to be found to enable wider Open Access publishing, this might
end up later benefitting the publishing sector. One professor believed that, at present, the
publishing market is not functioning properly: «Also, wenn ein privater Schriftsteller zu einem
Verlag kdme und dieser wurde sagen: <Ja, also setzen? Das kdnnen wir leider nicht, tut uns
leid. Lektorieren? Kbnnen wir auch nicht. Wir kdnnen es in einen Einband fassen und dies fur
120 Franken verkaufen und wir geben Ihnen 12 Franken pro verkauftes Buch. Und die Rechte
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mussen Sie uns auf Lebzeiten abtreten. Also nicht nur fir die erste Auflage, sondern flr den
Rest |hres Lebens.> Dann wirde doch jeder vernunftige Autor sagen, vielen Dank fur das An-
gebot, ich glaube, ich gehe woanders hin. Dieser Markt funktioniert nicht.»

It was repeatedly suggested that, if current publishers were highly disadvantaged by the sig-
nificantincrease in Open Access publishing, then universities would need to develop the rel-
evant services (proofreading, layout, marketing) themselves. Conversely, it was pointed out
that if such services were to be established at universities, the situation would need to be
planned for the long term, particularly given the recurring threat of federal budget cuts.
Nevertheless, as some interviewees pointed out, publishers’ services are not equally acces-
sible to everyone; access to these services may vary depending on an individual’s status and
career stage. PhD students in particular already carry out many of these services themselves.
Current professors can often rely on publishers’ services, which is likely explained by their
role.

Al: Al has also been a recurring subject of controversy. On the one hand, its potential to en-
hance the visibility and accessibility of research is recognized; on the other, concerns have
been raised that content made openly available through Open Access could once again be-
come enclosed behind paywalls. As one interviewee put it, we may now be facing a situation
in which Open Access is giving rise to a new form of commercialization and a new value chain.
Content is released from traditional silos through Open Access, only to be potentially ab-
sorbed into new silos through the use of Al. Similarly, as an other researcher pointed out:
«Was mich derzeit besonders beschaftigt, ist die Frage, inwiefern Akteure von Open Access
profitieren, die mit diesen offentlich finanzierten Inhalten wiederum private Gewinne erzie-
len. Das empfinde ich im Moment als eine problematische Entwicklung.» Researchers at all
stages of their careers are grappling with this issue, emphasizing the need to carefully con-
sider whether they are comfortable with their content being used for training large language
model. This has also prompted arguments in favor of placing content not necessarily behind
a paywall, but behind a login, thereby introducing a degree of controlled access. As already
noted, not all interviewees took a critical view of the commercial re-use of Open Access con-
tent. Some pointed out that universities have always played a role in facilitating and support-
ing the commercial re-use of academic research.

Another important issue that came up regarding Al is the publishers’ interest to create their
own models trained on the materials that they publish. For example, a publisher (Helbing
Lichtenhahn) which is in the process of developing their own in-house Al made the following
point : «xMan muss sich im Klaren sein, dass Open Access Publikationen dazu beitragen, in-
ternationale KI-Unternehmen unentgeltlich und unkontrolliert mit Daten zu versorgen. Da-
mit schwacht sich die Wissenschaft in Teilen selbst, denn die Kl verandert die Vermittlung
von Wissen, die Lehre, die Forschung sowie die Erstellung und Verwendung von Sprache,
Bildern und Texten als Form von <Wissen> nachhaltig.» From an academic perspective, how-
ever, one professor pointed out that publishers’ own Al systems can also raise concerns, as
sources may be used for Al training without this use being transparently reflected or dis-
closed. Authors are therefore unable to trace how their work is incorporated into the training
process, potentially putting them at a disadvantage.

The publisher Helbing Lichtenhahn stated that it would use works as part of its own Al ser-
vices, provided that such use was disclosed and the authors had given their consent to Al-
Training. At the same time, some researchers mentioned that they find it problematic to
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hand over exclusive rights concerning Al processing to the publishers, when they have al-
ready published their works Green Open Access: this may create a conflict.

Authors’rights: Many interviewees considered the framework of traditional publication mod-
els inadequate and questioned whether waiving authors’ rights was justified, given that au-
thors derive little, if any, financial benefit from the sale of their publications. One interviewee
noted that an author who contributes to an edited volume may receive a complimentary copy
but would still have to pay for digital access to the publication at a later stage. Another exam-
ple was provided by a professor who had contributed to an anthology published by a tradi-
tional publisher several years ago. He had asked the publisher whether he could use his own
contribution in his lectures and share it with his students. The publisher refused for reasons
that were difficult for him to understand.

Liability issues relating to traditional publishers were also discussed in this context. One edi-
tor noted that, when overseeing a publication featuring authors from various countries, they
could be held liable for copyright infringements committed by individual contributors. Addi-
tionally, the editor would not be allowed to publish on the same subject with any other pub-
lisher. Such restrictions were considered difficult to reconcile with the interests of academia.
Costs: Interviewees often mentioned that publishing offers authors little financial benefit.
PhD candidates, for instance, may have to pay several thousand Swiss francs to have their
dissertations published, Open or Closed, while at the same time being expected to do much
of the proofreading, formatting, and other production work themselves. Emeritus professors
may face similar situations. Only professors in permanent positions — as some interviewees
reported — may be able to draw on publishers’ editorial and production services, but their fi-
nancial compensation remains limited. According to one professor, these Closed Access
publications are then purchased at considerable cost by university libraries or library consor-
tia. Effectively, in some cases, this amounts to the repurchase of publicly funded research.
The financial burden of Closed Access publications is also a growing concern among some
researchers, particularly in light of funding cuts affecting university libraries. Many fear that
these cuts will increasingly restrict their access to essential research resources.

Publishers, however, take a different view of these costs. In contrast, Helbing Lichtenhahn
and Dike emphasized that large commentaries would entail a significant amount of editorial
work and several years of publishing effort. This work would have to be recouped through
sales. Gold Open Access publication of these texts would therefore be harmful for the busi-
ness model of publishers (interview Helbing Lichtenhahn, Dike). The interviews revealed a
lack of transparency regarding publishing costs, services and remuneration also in traditional
Closed publishing models.

The costs associated with Open Access publishing were also a concern for many researchers.
As some interviewees pointed out, the cost of publishing a doctoral thesis with a traditional
publisher can more than double if it is to be made available in Open Access. In this context,
many interviewees raised the question of who will bear the costs of Open Access (i.e. Open
Access fees, APCs, BPCs) in the long term. The financialimplications of implementing a com-
prehensive or even gradual Open Access business model for legal sciences in Switzerland are
difficult to estimate. Some interviewees, however, suggested that funds could potentially be
freed up through savings on subscription and license costs.

This also raised the broader question of whether a viable long-term solution can be estab-
lished in the field of Open Access. The quality and long-term availability of publications must
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be ensured, which requires staff to edit, curate, enhance, and publish the content. Whether
universities should provide the necessary funding through cross-subsidization was viewed
critically. Some interviewees, however, cited examples of Open Access models that operate
outside the traditional publishing industry, such as EIZ Publishing and sui generis. Their fund-
ing appears to rely primarily on grants. Another example mentioned was «Onlinekommentar»,
which is structured as a cooperative and operates independently as an Open Access pub-
lisher.

Regardless of the funding model, interviewees often pointed out that, for the foreseeable future,
both forms of publication, Open and Closed, would have to be maintained which might lead to a
doubling of effort and associated costs.

Room for Improvement in Support of Open Access

The interviewees put forward various suggestions for improvement:

«Tone at the top»: It was noted that faculties and university libraries already have a wealth of
ideas and approaches, and that the next step should be to translate these into meaningful
action through coordinated implementation. This calls for strong change management and
committed leadership. Senior management should provide clear direction and demonstrate
the institution’s values through its own practices.

Open Access requirement: Another option mentioned was a shift to a national-level effort.
The idea would be to require all publicly funded research to be openly accessible. This would
establish Open Access as the standard for publicly funded research, extending beyond re-
search funded by the SNSF.

Centralized platform: The need for a centralized national platform providing access to Open
Access content through open interfaces was highlighted. This could be the result of a collab-
oration between Open Access publishers. Alternatively, Al platforms could act as intermedi-
aries to centralize the content.

Publication without publishers: Some interviewees suggested that a publishing platform
could simplify the publishing process and make it more accessible. Tools such as Open Jour-
nal Systems (OJS) already make it easy to prepare and publish content. Much of the traditional
publishing process - including typesetting, editing, referencing and quality checks — can in-
creasingly be supported by software. Distribution and promotion could take place through
digital and social media channels. The traditional publishing house model belongs — accord-
ing to this opinion - to another era; what is needed now is to build the infrastructure and ex-
pertise for a modern, digital approach to publishing.

Legal commentaries: In legal commentaries, where Open Access is still very limited, up-
dates to existing articles could be made available as Open Access publications.
Transforming existing journals into Open Access: There is significant potential to convert
existing journals to Open Access as well as to establish genuine Open Access journals with
proper peer review and transparent article selection.

Promoting Green Open Access: Administrative staff could help academic departments
make older articles and textbook editions available through the university repository when
they are free of copyright restrictions or embargoes.
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Information and communication: Communication should also be a key focus: are all stake-
holders informed about Open Access, and have they been encouraged to produce or use
Open Access content?

4.2.3 Key Publishers and Initiatives — Open Access in the Legal Publishing Landscape

The questions in this section explored which aspects interviewees consider important when it
comes to publishers. The focus was on both literature research and the publishing process, in-
cluding publishers’ services and offerings.

For literature searches, the publisher is generally not a key consideration. Researchers tend to
search through platforms and value practical features such as full e-book downloads and reliable
citation metadata. Only a few regularly consult specific publishers. Publishers become more rel-
evant when choosing where to publish.

Interviewed researchers mentioned the following criteria regarding their choice of publisher:

Quality and reputation: Reputation and perceived quality of the publisher, series, or journal,
based on personal experience or indicators such as peer review, although peer review re-
mains less common in legal publishing outside Open Access publications.

Profile and reach: Effective reach of the intended target audience.

Publishing services: High-quality, efficient publishing services and a service-oriented ap-
proach.

Cost transparency: Fair and transparent pricing for editing, proofreading, layout, and other
publishing services.

Print options: Flexibility regarding the number of printed copies according to specific needs.
Recommendations: Recommendations from colleagues or, particularly for early-career re-
searchers, doctoral supervisors.

Additional features: Options such as online pre-publication ahead of the print version and
correct attribution of ORCID iDs.

Interviewed researchers mentioned the following criteria regarding their choice of OA publisher:

Quality and peer review: High quality of the publisher and peer-review process, including an
efficient and smooth review procedure.

Open Access options: Availability of and, where possible, flexibility in choosing between dif-
ferent Open Access routes, such as Gold or Green Open Access; for some authors, opportu-
nities for Open Access publication of legal commentaries.

Embargo periods: Alignment, where relevant, with secondary publication rights and corre-
sponding embargo periods in countries such as Germany, France, Austria, the Netherlands,
and Belgium.

Funding: Inclusion of journals in Read & Publish agreements, facilitating the implementation
of Open Access.

Legal practitioners considered the following criteria when choosing research resources:

Legal commentaries: Easy to use, up to date, and of high quality (publishers)
Legal databases (Swisslex and legalis): easy to use; quality ensured by publishers
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Open Access publications are often not considered, as they are time-consuming to identify and
there are uncertainties regarding their quality.

Publishers highlighted the following aspects as particularly important:

Establishing relationships with authors / «customer retention»: Publishers have an inter-
est in retaining authors and are even ready to offer them additional benefits.

Peer review: Peer Review is especially relevant for Open Access publishers.

Embargo: Publishers generally favored Open Access following an embargo of between six
months and one year for articles and conference proceedings. Long embargo periods would
damage a journal’s reputation and would be a disadvantage also for publishers.

Al: The Al company was considering a solution involving Open Access content, including re-
muneration for authors whose publications are used for purposes such as Al training.
High-quality publishing services: EIZ Publishing stated that they maintain a broad publish-
ing program comprising journals, doctoral theses, monographs, commemorative volumes
and, most recently, textbooks. The guiding principle is, according to EIZ Publishing, that doc-
toral students should concentrate on the content and be relieved of all other responsibilities.
They provide administrative support, assist with communication with the Dean’s Office and
any potential funders and take on editing and proofreading whilst promoting the publications
astheyreported. According to EIZ Publishing, textbooks are a particular priority, as they would
otherwise be very expensive for law students, while clear precedents and examples of good
practice are needed. To encourage PhD students to publish their thesis with them, EIZ Pub-
lishing sometimes advertises its services at doctoral seminars. At present, they noted, they
have reached their publishing capacity.

Open Access textbooks: Felix Uhlmann’s Open Access textbook?, stands out as a case in
pointthat Open Access textbooks are feasible in legal scholarship. Many other Swiss law text-
books are not digitally accessible to students. To date, universities have been unable to obtain
licenses for a large number of textbooks. The opportunities offered by digitization have so far
been limited in the Swiss legal textbook sector. This makes the increase of Open Access text-
books all the more welcome according to some interviewees.

High quality Open Access books: In addition to the well-known journal, the publisher sui
generis also produces books. According to sui generis, these books are produced at a very
high standard; they are edited and proofread. They noted that the content is typeset in ac-
cordance with best practice and added that both the content and presentation of the contri-
butions are expected to be of a high standard because they don’t just want to disseminate
content but to create good-looking, well-designed books. In their view, the work as a whole
should be enjoyable to read. If the sole aim is to disseminate a manuscript, they argued, it
can simply be made available through a repository and supplemented by an affordable print-
on-demand option. They noted that production costs are particularly high for commemora-
tive volumes and edited collections. At the same time, many legal professionals are biblio-
philes who value owning a physical copy. Other publishers similarly emphasized their com-
mitment to producing books to a high standard, placing considerable value on services such
as professional editing and high-quality design.

9 Uhlmann, F. (2026). Swiss Administrative Law. EIZ Publishing. https://doi.org/10.36862/68R3-EC9Q
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— Implementation of Green Open Access: One publisher noted that Green Open Access had
already been standard practice for journal articles before 2020 and was also available for
book chapters and, in some cases, entire books. After the embargo period, articles would
sometimes be made available to authors unsolicited or on request, although the authors
would often not take up the opportunity for secondary publication (Interview with Helbing
Lichtenhahn, Dike).

— Implementation of Gold Open Access: Gold Open Access can be a good option for publish-
ers, as Helbing Lichtenhahn note. They had positive experiences with Gold Open Access, as
long as the costs are offset by support from the SNSF or other sources. There are benefits for
users, authors and the publisher (Interview with Helbing Lichtenhahn, Dike).

4.2.4 OpenAccess Guidelines and Funding Opportunities

In this section of the interview, we wanted to find out what role the existence, or lack thereof, of
guidelines and funding opportunities plays in shaping attitudes towards Open Access. This also
includes the opportunities and barriers that different target groups have encountered in relation
to guidelines and funding.

University or Faculty Policies and Strategy

All Swiss universities have adopted Open Access or Open Science policies over the course of the
last decades. These policies might slightly differ, but all share the idea that publicly funded re-
search should be openly accessible. In the case of the University of Geneva for example, as Pro-
fessor Romano explained, their Open Access Policy contributes to the university’s mission to
support the democratization of knowledge, equal opportunities, and the social, economic, and
cultural development of the community. Some universities such as the University of Zurich pur-
sue an «open by default» approach in their Open Science strategy. This allows for subject-specific
opt-out options, which are particularly important in the field of law.

While several law professors have contributed to the creation or adoption of Open Access poli-
cies and strategies at their universities, several researchers at various career stages, who have
committed to the Open Access movement, are calling for more incentives and stricterimplemen-
tation. For example, they want only openly available publications to be included in academic re-
porting. However, during the development of one university’s Open Science strategy, the law fac-
ulty strongly opposed thisidea of considering only Open Access publications in academic report-

ing.

Even if an author has an obligation to publish Open Access because they are funded through the
SNSF, the fulfillment of this obligation is not monitored and enforced in practice. The opposite is
the case whenever EU third-party funding is involved, as one researcher publishing in the area of
international law has experienced. Here, the funder verifies whether the Open Access require-
ments have been met.

Some interviewees pointed to existing collaborations between universities and publishers as ex-
amples of strategic approaches to supporting Open Access. These included the development of
the LEX campus database and, at another university, a collaborative initiative related to legalis
science.

Funding for Open Access and Guidelines

Researchers’ perspective:
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The interviews showed that many researchers at all career levels wish to publish exclusively or
increasingly in Open Access. They make use of funding opportunities offered by their universities,
the SNSF, or the EU and choose Open Access publication options for both monographs and jour-
nal articles. Although these different funding opportunities were generally welcomed, the inter-
views also revealed some barriers related to the application processes and funding conditions:

Short publication deadlines: One difficulty with funding from the research commission and
the SNSF is that the funds are only released once the manuscript has been accepted by the
publisher. This therefore leaves some uncertainty and one must even be prepared to cover
the costs. As Dr. Plozza pointed out, the six-month period between the release of the funds
and the actual publication is relatively short. «Es ist positiv, dass diese Angebote bestehen.
Negativ bemangeln kdnnte ich hdochstens, dass es sein kann, dass sie sich gegenseitig weg-
bedingen. Dennich habe auch schon von Kolleg:innen gehort, dass zunachst die Gelder vom
SNF gesprochen werden mussen, Open Access-Gelder, und dann beginnt eine Frist von
sechs Monaten zu laufen. Also das heisst, innerhalb dieser Frist muss das Buch publiziert
werden. Bei grossen internationalen Verlagen, wie beispielsweise Oxford oder Cambridge
University Press, kann das sehr knapp sein. Bei einem Kollegen von mir, der hat bei Oxford
University Press publiziert, haben die Verleger ihm dann gesagt, dass sie sein Buch nicht O-
pen Access publizieren kdnnen, weil sie es nicht innerhalb dieser Frist schaffen. Aber jetzt
bei meinem Verlag, bei Cambridge University Press, wurde mir das zugesichert. Aber sie be-
ginnen erst mit der Produktion, wenn sie die Zusage vom SNF haben» (Interview Plozza).
Peer Review and quality control: It was also noted that the peer review required by the SNSF
can be very time-consuming, particularly for Festschriften. This is illustrated by the experi-
ence of one researcher who, together with several colleagues, wanted to publish a Festschrift
in Open Access with SNSF funding. Since the volume included twelve chapters, each chapter
had to undergo peer review. Finding suitable reviewers for such specialized topics proved dif-
ficult. In one case, the SNSF rejected a reviewer because he had previously participated in
the same panel discussion with the author. The researcher found this problematic, as it can
be difficult to find independent experts in highly specialized fields. The publisher ultimately
helped to make the publication possible, but the process was perceived as more effort than
benefit. Furthermore, quality assurance was repeatedly described as inconsistent. While
some interviewees considered it insufficient, others found it overly demanding. The SNSF’s
stricter requirements from January 1, 2027, were particularly criticized: Funding for publish-
ing a dissertation will require an additional independent review, on top of the two reviews al-
ready required for the dissertation itself.

Open Access and quality assessment were discussed from various perspectives. One re-
searcher distinguished between quality controlin Open Access and Closed Access journals.
According to him, commercial journals have a strong incentive to maintain high quality be-
cause publishing poor-quality articles could lead to a loss of subscribers and threaten their
commercialviability. According to this researcher, Open Access journals face less of this mar-
ket pressure, making the role of the editorial team in maintaining quality standards particu-
larly important.

SNSF cost-cutting measures: The planned cuts to SNSF funding for Open Access mono-
graphs were mentioned several times. From January 1, 2027, the SNSF will change its funding

56



Report on Open Access in Law (ROAL)

policy and reduce the maximum BPC from CHF 15'000 to CHF 12'000'. According to one
professor, this will particularly affect the humanities, where monographs remain the standard
form of publication and also edited volumes are important. The professor sees this as a bias
towards STEM disciplines.

— Income and effort: It was repeatedly stated that there is little money to be made from aca-
demic publications. While publication costs of around CHF 12'000 were mentioned for dis-
sertations, professors reported earning little or no income from their publications. Instead,
publishing was mainly seen as a way to establish oneself as an expert in a particular field.
Even emeritus professors may have to pay for their publications, with costs ranging from CHF
5000 to CHF 20'000, similar to those faced by doctoral candidates.

Publishers’ perspective:

Publishers generally welcomed the available funding opportunities. EIZ Publishing, for example,
highlighted the importance of SNSF funding for doctoral candidates, as it allows early-career re-
searchers to focus on their research. At the same time, publishers identified several challenges.
Some were similar to those mentioned by researchers, while others appeared to be specific to
publishers:

— Peer Review processes: Publishers also found the SNSF peer-review process problematicin
some cases. EIZ Publishing suggested that the application process for edited volumes could
be simplified, particularly by streamlining the peer-review requirements. It was suggested
that funders’ peer-review requirements may require publishers to establish their own peer-
review systems, as some foreign publishers have already done. This additional service would
then need to be compensated. There were also some more generalreflections on peerreview:
ElZ Publishing emphasized that the quality assessment processes used by the SNSF and
other funding bodies should remain closely connected to field-specific publishing practices.
It was noted that it is often difficult to find legal experts who meet the SNSF’s requirements.
Reference was also made to the new SNSF regulations regarding the review of dissertations
and habilitation theses. From an Open Access perspective, this was seen as a step in the
wrong direction. However, peer review is fundamentally important (Interview Helbing Lichten-
hahn, Dike).

— The underuse of Green Open Access: For publishers, the funders’ focus on Gold Open Ac-
cess represented a missed opportunity. Helbing Lichtenhahn and Dike described the situa-
tion from the perspective of a publisher: «<Eine weitere Herausforderung ist, dass der Fokus
auf Gold (bzw. Diamond oder Platin) liegt. In der neuen Open Access Strategie 2027 von
swissuniversities und SNF wird Green Open Access vernachlassigt, obwohl beide Wege in der
ursprunglichen Strategie noch gleichgestellt waren. Wir bedauern das. Green hatte aus un-
serer Sicht noch Potential — ganz unabhéangig von einem zwingenden Zweitveroffentlichungs-
recht. Von unserer Seite erlauben wir eine Zweitveroffentlichung bei vielen Blchern und
séamtlichen Zeitschriften, doch die Autoren nutzen es nicht regelmassig. Viele Autorinnen und
Autoren, die ihre Dissertation veroffentlicht haben, sind nach 6 oder 12 Monaten oft nicht
mehr daran interessiert, oder sie denken nicht mehr daran. Manchmal erhalten wir Anfragen,
alte Dissertationen Jahre spater elektronisch zur Verfligung zu stellen. Grundsatzlich haben

10 https://www.snf.ch/en/G2XqbkM4DKKOwWHCQ/news/snsf-to-adapt-its-open-access-funding [accessed
20 September 2026].
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wir nichts dagegen, aber organisatorisch ist es fur uns oftmals schwierig und mit zusatzlichen
Kosten verbunden. In einzelnen Fallen nahmen wir den Aufwand auf uns, in grossem Umfang
kdénnen wir das aber nicht finanzieren. Man konnte Uber Losungen nachdenken, um diese Be-
muhungen zu unterstltzen, sei es bei den Verlagen oder an den Universitaten.» It is often dif-
ficult to meet the SNSF’s criteria regarding the independence and impartiality of legal experts
in a discipline that is generally confined to the national territory and fragmented into special-
ized areas of law. Reference was also made to the new SNSF regulations regarding the review
of dissertations and habilitation theses, for which it will no longer be possible to use reports
drawn up as part of the internal evaluation of the universities for the peer review. With regard
to the spread of Open Access, this is a step in the wrong direction. However, it was noted that
peer review is fundamentally important (Interview Helbing Lichtenhahn, Dike).

— More funding opportunities: It was suggested by some publishers that there should be more
funders and funding opportunities for Open Access. EIZ Publishing called for stronger support
for Open Access journals, which are particularly important to the academic community.

Practitioners’ Perspectives:

Naturally, policies and funding were less relevant to those working in legal practice. Nevertheless,
some related issues were raised:

— Little visibility of Open Access content: Practitioners pointed out that Open Access publi-
cations often remain less visible because they are not fully integrated into major legal data-
bases such as Swisslex and legalis. Universities could therefore do more to increase the visi-
bility of their Open Access publications. One deputy judge noted that content published by
universities is generally perceived as reliable and trustworthy. However, a key prerequisite is
that such content can be easily found and accessed.

As noted above, integrating Open Access content into Swisslex could significantly improve its vis-
ibility. According to our information, both sui generis and EIZ Publishing have submitted pro-
posals for cooperation with Swisslex.

4.2.5 Information and Advice on Open Access

In this section of the interviews, we explored the legal community’s need for information on Open
Access publishing and Open Access more generally. We asked whether there is a demand for
information, what kind of information is needed, and how it should be communicated.

Opinions on this issue are varied. While some stakeholders considered the information on Open
Access publishing opportunities to be sufficient and easily accessible, others felt that more in-
formation was needed. In particular, some researchers seemed to have limited knowledge of
rights management, what Open Access entails, and licensing. More generally, it was even noted
that better promotion and greater awareness of these resources could help reduce the legalcom-
munity’s reluctance towards Open Access.

With regard to the need for support in Open Access publishing, it is noteworthy that none of the
participants expressed criticism of the availability of such support. On the contrary, most partic-
ipants held either a positive or a neutral view on the matter. But there were still some suggestions:

Researchers’ perspective:
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— Integrating Open Access literacy into university curricula: It was suggested that Open Ac-
cess literacy should be integrated into university curricula from an early stage. According to
one research assistant, universities should inform students not only about subscription-
based resources but also about freely accessible platforms. The respondent noted that such
initiatives currently depend largely on individual staff members. More systematic and long-
term efforts are therefore needed to raise awareness of Open Access among both students
and university staff.

— Targeted and visible information on Open Access for researchers: Although universities
and libraries provide information on Open Access, it does not always reach researchers. Two
professors said they had learned about the topic on their own initiative. One professor
stressed the value of providing researchers with more information and guidance through uni-
versities. As publicly funded institutions, she sees this as an important service to society. The
information should be visible, available when needed and clearly understandable to save
time. One researcher stressed the importance of informing colleagues about Open Access
publishing and its potential to increase the visibility of their work. He considered information
on funding to be particularly important, especially regarding the costs of Open Access pub-
lishing and why they arise (Interview Bueno).

— Bettervisibility of Open Access content: One professor suggested creating a central source
of information on Open Access in Switzerland, specifically for the legal field. It could explain
the current situation, available publishing options, and what Open Access means in practice
for researchers. Such a resource would give researchers, lecturers, and students a clear and
easily accessible source of information (Interview Dauag).

— More discipline-specific information on Open Access publishing: Some participants sug-
gested providing more discipline-specific information on publication opportunities, such as
the Open Access options offered by different publishers. In this vein, one postdoctoral re-
searcher reported having greatly appreciated a presentation organized by her university on
the various Open Access publishing opportunities offered by different publishing houses.
Several participants called for better information on publication options, funding, rights re-
tention, and embargo periods. This information should be up to date and, where possible,
provided by publishers, including details on available services and costs.

— Support or assistance for negotiations with publishers: The need for stronger institutional
supportin negotiations with publishers was stressed: Many researchers stated that they lack
the time, motivation, or confidence to assert their rights when dealing with publishers. Uni-
versities could therefore negotiate with publishers on behalf of researchers and ensure that
their Open Access policies are respected. For example, a university could require a three-
month embargo based on its institutional policy rather than leaving individual researchers to
negotiate this with publishers. This would reduce the pressure on researchers and strengthen
their position in negotiations.

Publishers’ perspective:

— Open Access information and training at universities: Publishers also called for more train-
ing and information on Open Access for students and researchers at universities. EIZ Publish-
ing shared this view: at a minimum, universities should ensure that researchers and students
are informed about the principal publication channels available to them. Another publishing
house shared this perspective and considered supporting for the implementation of Green
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Open Access to be a means of fully exploiting the potential of the secondary publication right
(Interview Helbing Lichtenhahn, Dike).

Practitioners’ perspective:

— Lack of time: For practitioners, limited time was identified as a major barrier to engage with
Open Access, particularly to assess the reliability of different sources. As their time is often
limited, practitioners may therefore be less likely to explore and make use of Open Access
opportunities.

— Central Swiss platform for Open Access content: Two court clerks emphasized the useful-
ness of having access to a clear and comprehensive list of resources available through Open
Access. A cantonal administration expressed a similar view (Interview Gimoeno).

4.2.6 The Future of Open Access and Emerging Developments

In this section of the interviews, participants were asked about the future of Open Access,
whether it should continue to be pursued, and which recent developments they considered im-
portant.

Potential Developments Supporting Open Access:

— Open Access as the future standard: The ongoing shift towards Open Access was repeat-
edly welcomed and seen as an important development. One interviewee referred to the
strong criticism faced by some publishers, when they contacted authors about contractual
changes related to Al. The publishers lost some goodwill among authors as a result. The in-
terviewee also noted that younger generations increasingly want to publish through Open Ac-
cess channels. For future generations, Open Access may become the norm rather than some-
thing that needs to be explained. As publicly funded institutions, universities are expected to
ensure that research is widely accessible and benefits society as a whole.

— Integration into the international academic community: It was noted that Open Access
content remains limited in Switzerland and that progress has been relatively slow compared
with other countries. Several researchers nevertheless saw Open Access as an opportunity
to become more closely integrated into the international academic community, where much
more Open Access content is available.

— Open Access as driver of digital methods: Open Access was seen as a potential driver of
digital methods in legal research. It was noted that Open Access facilitates digital research
workflows, including literature research, citation management, and scholarly exchange.
These processes were described as working very effectively, and in some cases better than
under Closed Access models. Further expansion of Open Access was therefore considered
desirable.

— Open Access and legal platforms: A possible development would be a central platform for
legal Open Access content, with links to Closed Access resources. Another option would be
to integrate Open Access content of all publishers into Swisslex or legalis. Both approaches
could improve the visibility and accessibility of Open Access content for researchers and le-
gal practitioners.

— More Green Open Access: Several interviewees suggested that it would be worthwhile mak-
ing older publications available through Green Open Access once the relevant rights have
been clarified. At present, in some cases, research assistants are paid to locate such
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materials. With printed works, where passages often have to be transcribed manually for fur-
ther analysis, there is also a risk that users may abbreviate or reproduce the original ideas
incompletely.

— Alternative business models: One researcher noted that publishing is «not rocket science»
and suggested that authors could increasingly manage the publishing process themselves.
Alternative business models could make publications available at lower prices, without re-
ducing authors’ current income, which is often little or nothing. Another option would be to
charge prices similar to those charged by traditional publishers but distribute the revenue dif-
ferently, for example by sharing it with authors and editors. However, this would ultimately
just recreate a conventional publishing model.

— Open Access and scholarly communication: The inclusion of laypersons as an additional
target group was mentioned several times. Open Access could make legal information on
everyday issues such as tenancy, employment, and divorce law more accessible to the gen-
eral public. This could also encourage the publication of legal texts in a more accessible and
understandable way and help reach new audiences. In this vein, the Federal Chancellery is
reportedly considering a system that would allow users to create a free account and custom-
ize their access to suit their needs. Further developments are also planned, with a banner on
the website already providing updates. At the same time, trust was seen as essential. Accord-
ing to the interviewees, trust depends on making information fully accessible and presenting
it without value judgements.

— Al: Developments in artificial intelligence were mentioned frequently and have already been
discussed extensively and controversially in earlier chapters. Large language models, Al sys-
tems developed by publishers, start-ups, and initiatives by the Federal Chancellery are all
shaping the legal sector. The use of content by Al systems was seen as both an opportunity
and a risk: an opportunity because Al can make processes faster and more efficient, and a
risk because of its implications for authors’ rights and the reliability of Al-generated outputs
and their sources.

Potential Developments of Concern:

— General developments: Many interviewees noted that Closed Access and Open Access are
likely to coexist for a considerable period of time.

— Licencing and Al: Questions were raised as to whether the CC BY-NC license adequately
protects Open Access content from being harvested by large language models (LLMs). Differ-
ent interpretations were expressed in this regard. Some interviewees also wondered whether
technical solutions might exist to address this issue.

— Al as a threat to academic reliability: There were concerns that, in the case of LLM-gener-
ated outputs, it is sometimes difficult to determine who is responsible for the content. This
raises questions about the reliability and accountability of such outputs. Others, however,
regarded these developments as presenting significant opportunities.

— New SNSF regulations: Some interviewees viewed the new requirements that start January
1, 2027, particularly the introduction of a third review for qualification theses, as a measure
that could impede the further development of Open Access.

— Maintaining quality: Several participants emphasized the importance of maintaining the
quality of Open Access publications and preventing a decline in scholarly standards. At the
same time, some argued that traditional publishers do not always provide peer review and
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therefore may not fully perform their traditional gatekeeping role. Ensuring quality in the long
term was seen as a key concern for all actors involved in legal scholarship.

Dependence on legal databases: It was noted that dependence on Closed Access data-
bases remains a significant risk. This could become particularly problematic if a major data-
base were to cease operations, for example for financial reasons.

Threats to publishers: Some interviewees expressed the view that traditional Swiss publish-
ers are increasingly coming under pressure from large international publishing groups.
Against this background, the secondary publication right was regarded as problematic, as it
could create additional challenges for established Swiss publishers. This view was ex-
pressed, in substance, by both a professor and a representative of a publishing house.
Mandatory secondary publication right: Helbing Lichtenhahn responded as follows: «Wir
stehen flr ein partnerschaftliches Vorgehen mit der Wissenschaft sowie mit unseren Auto-
rinnen und Autoren. In der Diskussion um das zwingende Zweitveroffentlichungsrecht vertritt
der SBVV unsere Linie. Man muss die gesamte Wertschopfung im Blick haben, die Marktstruk-
turen und die Finanzierungsbedingungen. Verlegerische Dienstleistungen, egal ob privat oder
innerhalb der Unis erbracht, kosten etwas und mussen finanziert werden. Der SNF erhoht ei-
nerseits die Anforderungen, andererseits leistet er weniger finanzielle Unterstutzung. Wir
konnen uns nicht vorstellen, dass sich Open Access weiterentwickelt oder gar verstarkt,
wenn die Bedingungen verscharft werden und die Finanzierung begrenzt wird. Letztere muss
gewahrleistet sein. Ansonsten ist auch die Qualitat der Publikationen in Gefahr.»

The proposed secondary publication right was mentioned surprisingly rarely in the interviews.
It appears to be little known and, in some cases, misunderstood. This suggests a need for
greater awareness and clearer information on the issue.

4.3 Recommendations Based on the Interviews

With the aim of identifying ways to support Open Access publishing in the Swiss legal field, the
following recommendations emerged from the interviews. The concluding section of this report
outlines which of these approaches will be pursued as part of the extension of the ROAL project.

4.3.1 Strengthening Successful Approaches

Universities

Support in Publishing Contract Negotiations: Universities could strengthen researchers’
negotiating position by establishing institutional requirements, such as maximum embargo
periods, that researchers can invoke in negotiations with publishers.

«Tone at the Top»: Senior academics and institutional leaders can play an important role in
shaping publication practices by actively supporting and promoting Open Access.

Authors

Rights retention: Authors can negotiate publishing agreements that preserve Open Access
options and establish secondary publication as standard practice.

Publishing Open Access textbooks: Many textbooks are unavailable digitally to university
members because they cannot be licensed through LEX campus, despite being available to
practitioners via Swisslex. Open Access textbook initiatives, such as that led by Professor Fe-
lix Uhlmann, should therefore be encouraged.
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Open Access publication of (parts of) commentaries: Where practitioners prefer Closed
Access, commentaries or individual sections could be published Open Access where possi-
ble, balancing greater accessibility with contributors’ differing publication preferences.

University Libraries

«Greening» university content: Support should be increased for academic chairs to identify
and «flip» older articles and previous textbook editions no longer subject to copyright re-
strictions or embargo periods, and to deposit them in institutional repositories.

Rights clearance: Institutional repositories should offer rights clearance for secondary pub-
lication, including guidance on eligible deposits and permissible reuse (e.g. translations and
derivative works).

Platform for sharing experiences on secondary publication rights: A dedicated platform
could facilitate the exchange of experiences, best practices, and guidance on secondary pub-
lication rights, raising awareness and promoting their consistent use across institutions.
Information and communication about Open Access: Providing targeted Open Access in-
formation to all stakeholder groups, tailored to their specific needs, including concise for-
mats such as «the essentials at a glance» and measures to strengthen Open Access literacy
among students. Greater transparency is needed regarding publishing options and condi-
tions, including services, costs, rights retention, secondary publication rights, and embargo
periods. Ideally, a dedicated platform would provide a reliable and up-to-date overview of
these options.

Information on Al and Open Access: Libraries should monitor developments, ensure trans-
parency, and provide information on the use of content by publisher-developed Al tools and
large Al models, as well as on how to protect against Al harvesting.

Negotiating Open Access Agreements: Libraries should negotiate more Read & Publish
agreements, particularly in the field of Swiss law.

Flipping journal to Open Access: Libraries should support the transition of journals to Open
Access, where appropriate in collaboration with publishers.

SNSF and Universities

Open Access monitoring: Funders and universities should more closely monitor and assess
the implementation of Open Access.

4.3.2 Adopting New Approaches

Publisher and Publishing Platforms

Development of an Open Access platform: A central portal for legal content produced by
Swiss universities could serve as a clear and easily accessible resource for researchers, stu-
dents, practitioners, and the general public. A more modest alternative would be a shared
portal established jointly by Open Access publishers.

Integration of (Open Access) legal content into swisscovery/juscovery: As a further op-
tion, Open Access content could be systematically integrated into the Swiss library systems
swisscovery and juscovery and, where possible, enriched with metadata such as tables of
contents, abstracts and fulltexts (this paragraph is a comment of the project team).

63



Report on Open Access in Law (ROAL)

— Integration of more Open Access content into legalis and Swisslex: Integrating more Open
Access contentincluding content from Open Access publishers into legal databases such as
legalis and Swisslex, potentially with support from libraries, thereby increasing its visibility
and use in legal practice.

Authors:

— Commentaries and Open Access: Consideration could be given to making updated versions
of commentaries, or individual contributions within them, available in Open Access. A similar
approach is already common for individual journal articles in international legal databases
(e.g. The Cambridge Law Journal; International Human Rights Law Review published by Brill
Nijhoff). The project team suggests that this approach could also be applied to legal com-
mentaries. An online legal commentary does not need to be published as a single compre-
hensive work but can consist of individual contributions that are continuously updated and
expanded. Accordingly, even individual Open Access contributions can provide significant
value.

University libraries:

— Engaging legal practitioners: Libraries should collaborate with providers of continuing pro-
fessional development for the judiciary to develop Open Access literacy programmes tailored
to the needs of legal practitioners and court staff.

4.3.3 Reducing Barriers
Funders, SNSF

— Efficient and realistic publishing and peer review processes: Peer review is widely sup-
ported as a means of ensuring quality. However, publication and peer review processes could
be better supported: More efficient and realistic publishing and peer review processes could
include extending publication deadlines where necessary, allowing sufficient time for revi-
sions following peer review, and simplifying review procedures involving multiple authors or
publishers. Regarding the SNSF changes planned for 2027, interviewees viewed the require-
ment for a third review of qualification theses as a setback for Open Access and expressed a
preference for this requirement to be waived.

4.4 Conclusion

The interviews reveal a legal publishing landscape in which Open Access has clearly become es-
tablished but remains embedded in a complex system of competing interests and expectations.
Across researchers, publishers, and legal practitioners, similar themes repeatedly emerged - in-
cluding the use of public funds, access and visibility, academic freedom, quality assurance, fund-
ing, costs and publishing services as well as digital transformation and Al. The roles and respon-
sibilities of different stakeholder groups, including universities, publishers, funders, and the non-
academic sector, were also frequently discussed in the interviews. However, these issues were
often assessed from different, and sometimes opposing, perspectives.

One of the clearest findings is that the debate cannot be reduced to a simple opposition between
Open and Closed Access. Open Access was associated with wider access, greater visibility both
in a national and global context, and the democratization of knowledge, while concerns were
raised about academic freedom, quality, sustainable business models, the maintenance of the
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high-quality services provided by traditional publishers, the use of public funds and the additional
costs and workload involved in publishing Open Access. At the same time, the existing Closed
Access system was itself critically assessed, particularly with regard to high licensing costs, the
transfer of authors’ rights, limited cost transparency and the use of public resources. Publishers,
meanwhile, emphasized the considerable work involved in producing legal publications and the
importance of sustainable business models and established relationships with authors. This was
confirmed, at least in part, by the researchers.

The interviews also suggest that some of the main obstacles to Open Access are practical rather
than fundamental. These include limited publishing options, insufficient or time-consuming
funding procedures, gaps in information about Open Access publishing, the underused potential
of Green Open Access, and the limited visibility of Open Access publications in the databases
commonly used by legal practitioners and researchers. This last point is particularly importantin
legal scholarship, where academic research and professional practice are closely connected:
making publications openly available does not necessarily ensure that they are visible or used if
they remain outside established legal information systems. In particular, court staff who often
rely on legal commentaries and major legal databases for practical reasons, expressed a need
for greater knowledge of reliable Open Access sources that would allow them to identify and use
such resources quickly and efficiently. From the publishers’ perspective, sustainable funding for
publishing services is essential.

Overall, there were isolated instances of a need for information regarding Open Access and the
mandatory right to secondary publication. For example, regarding the mandatory right of second-
ary publication, there was some uncertainty as to who was legally bound by it.

Although Al was not explicitly addressed in the interview questions, it emerged frequently in the
discussions from a range of perspectives. Al was seen as having the potential to improve access
to and the usability of legal information, while also raising new questions concerning licensing,
commercial reuse, reliability, the potential enclosure of openly available research, and the distri-
bution of economic value.

The interviews point less towards a replacement of one publishing model by another and more
towards an ongoing transformation of the legal publishing ecosystem. The challenge will be to
develop sustainable models that combine openness and accessibility with quality, academic
freedom, sustainable publishing services, and the specific needs of both legal scholarship and
practice.

The interviews identified several areas in which stakeholders see potential for strengthening
Open Access in Swiss legal scholarship:

— «Tone at the top»: Interviewees emphasized the role of university and faculty leadership in
setting a clear direction and leading by example, supported by transparent institutional fund-
ing policies and systematic monitoring of Open Access implementation.

— Transparency, costs: Some interviewees called for greater transparency from traditional
publishers regarding services, costs and remuneration across both Closed and Open Access
publishing models, including the commercial reuse of scholarly content in Al applications.

— Business models, funding: Sustainable business models for Open Access publishing
should be developed in collaboration with all relevant stakeholder groups.

— Negotiating Open Access Agreements: Libraries should negotiate Read & Publish agree-
ments with Swiss legal publishers, combining access to licensed content with Open Access
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publishing opportunities for researchers affiliated with participating Swiss institutions, with-
out additional publication charges.

Open Access Models for Legal Commentaries/textbooks: Some Authors are committed to
consider Open Access as a means of increasing the visibility and reach of their work and to
explore new approaches for publication types in which Open Access remains difficult to im-
plement, such as legal commentaries or textbooks (e.g. publishing updates to legal commen-
taries in Open Access). The first steps have been taken with the «Onlinekommentar», and the
Swiss Administrative Law from Felix Uhlmann, for example.

Visibility: Interviewees suggested different approaches to increasing the visibility of Open
Access publications, including the establishment of a central Open Access platform for legal
scholarship or the integration of mor Open Access content including content of the Open Ac-
cess publishers into established legal databases such as legalis and LEX campus.

Green Open Access: Interviewees highlighted the role of university libraries in supporting
Green Open Access, also for older publications.

«Open Access Literacy»: Interviewees highlighted the need for clear, discipline-specific
guidance for researchers on Open Access publishing options, funding, rights retention, and
secondary publication rights. Open Access literacy, including how to identify and find Open
Access publications, should also be integrated into curricula and adapted to the needs of
students.

SNSF workflows, efficient peer review and publishing procedures: Quality assurance and
publishing processes should be practice-oriented, timely and efficient, while taking into ac-
count the specific characteristics of the disciplinary culture.

Open Access Information Platform: The Interviewees involved would welcome a central
source of information that provides reliable, practical details on Open Access and covers
both the publication and the discoverability of specialized legal literature. The information
and support services should be tailored to diverse target groups—ranging from introducing
students and practitioners to relevant Open-Access resources to providing researchers with
practical guidance on publication options, funding, and the retention of usage rights.

Courts and law firms: Non-academic stakeholders, such as courts, should also receive tar-
geted information on Open Access publications and how to find and access them.
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5 Assessment of Open Access Infor-
mation on Publishers’ Websites

In addition to the two main work packages — publication analysis and stakeholder interviews — a
choice of websites of publishers and publishing platforms were reviewed regarding the infor-
mation they provide and the services they offer for Open Access publishing. The publishers were
selected based on their relevance to Swiss researchers, including the publishers with 10 or more
book publications from Swiss researchers. In addition, all Swiss legal publishers, both Open Ac-
cess and Closed Access, were included in the analysis. In total, the websites of 20 publishers and
publishing platforms were reviewed. The analysis was conducted at the end of 2025 and subse-
quently reviewed and updated in May/June 2026.

The publishers analyzed present a rather mixed picture: alongside Swiss legal publishers, they
include medium-sized and large international multidisciplinary publishers, foreign legal publish-
ers, publishers with specialized niche offerings such as textbooks, and university presses/publi-
cations.

Figure 14: Publisher Types — Website Analysis

Law Publisher closed/mixed CH | I -
Law Publisher Open Access CH [N :
International multidisciplinary big | ENENENGTGTNGEEEEEEEEEEEEEE :
International multidisciplinary medium | NI :
University publisher | NI
Law publisher Special |GG 1

Law publisher CH/ Sales Platform | NN 1

Special Publisher Law CH | I 1
Law Publisher closed/mixed D | NN 1

0 1 2 3 4 5 6

Of the websites examined, 85% (17 out of 20) websites contain at least some information on
Open Access, while 15% (three publishers’ websites) provide no information on the topic. Inter-
estingly, one of the three publishers that does not provide any information on its website never-
theless offers Open Access publishing in specific cases, with some of its titles listed in the Direc-
tory of Open Access Books (DOAB). Among the 17 publishers’ websites that provide information
on Open Access, the information was easy to find in 15 cases, requiring no more than two clicks
to get to the information. In two cases, a more extensive search was necessary to get to the infor-
mation about Open Access. Fifteen of the publishers with information about Open Access have
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a dedicated Open Access webpage. In at least two cases, these webpages were launched only
recently, within the past few months.

Of the 17 publishers’ websites containing information on Open Access, the information could be
assessed as clear and comprehensive in approximately two-thirds of cases (11 websites). These
websites provide information on whether Open Access publishing incurs fees, which licenses are
used, and whether an embargo period applies. In approximately one-third of cases, the infor-
mation was incomplete. This also applies to publishers that offer exclusively or extensively Open
Access publishing. For example, it was not always clear from these websites whether authors are
required to pay publication fees, whether the fees apply to Gold Open Access or to Closed publi-
cations, or which licenses are available.

Most of the publishers examined offer Open Access in some form, namely 18 out of 20. In one
case, however, this is not communicated on the publisher’s website as mentioned above.

Among the publishers/platforms that offer Open Access, all provide Gold (or Diamond) Open Ac-
cess. Based on the information available on their websites, Gold Open Access therefore appears
to be the preferred model by publishers. However, only 13 of these publishers have their titles
listed in the Directory of Open Access Books (DOAB). The project did not assess whether the data
provided to DOAB was complete.

By contrast, only 14 publishers provide information on Green Open Access (self-archiving), in-
cluding the three publishers that exclusively offer Open Access, where self-archiving is regulated
through the applicable Creative Commons license.

The situation regarding Green Open Access is particularly heterogeneous. Nine publishers pro-
vide information on self-archiving options for books, including four publishers that offer Green
Open Access for books subject to a fee. The remaining publishers provide self-archiving infor-
mation only for journal articles. Regarding the options for Green Open Access for books, the anal-
ysis shows that, where self-archiving is permitted free of charge, publishers generally allow only
individual chapters or parts of a book to be archived. Some publishers explicitly exclude certain
types of books, such as textbooks, from self-archiving altogether.

However, the experience of the institutions involved in the ROAL project in the past has shown
that Green Open Access is more frequently possible upon request than is indicated on publish-
ers’ websites.

The review of publishers’ and publishing platforms’ websites shows that Open Access publishing
is now widely available to legal scholars, with the vast majority of publishers offering Open Ac-
cess options and providing at least some relevant information online. At the same time, the anal-
ysis reveals considerable variation in the transparency, completeness, and accessibility of this
information. While Gold Open Access has clearly become the dominant model, information on
Green Open Access remains fragmented and often difficult to interpret, particularly with regard
to books. Overall, improving transparency and awareness of Open Access options and rights re-
mains a key prerequisite for supporting informed publishing decisions by researchers.
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6 Evaluation of Publisher Contracts

Finally, we examined how Open Access is addressed and regulated in publishing agreements. The
analysis covered both agreements for traditional, closed publications, with a particular focus on
provisions allowing authors to retain certain rights, and agreements specifically governing Open
Access publications.

For this purpose, 15 publishers were contacted, five of which responded. In addition, standard
publishing agreements from four large international publishers were publicly available on their
websites and could therefore be included in the analysis. Overall, the analysis covered the agree-
ments and contractual practices of nine publishers: four large international multidisciplinary
publishers, two Open Access publishers or publishing platforms, and three medium-sized pub-
lishers. Given the small sample, the scope of the analysis was necessarily limited, and the find-
ings presented in this section should be regarded as indicative rather than representative.

The analysis revealed considerable variation in contractual practices. Neither of the two Open
Access publishers/platforms used formal publishing agreements although one was in the pro-
cess of developing a digital toolbox for authors that would also include sample agreements. One
further publisher governed the transfer and licensing of rights through its terms and conditions
and detailed publication guidelines. Some of the other publishers relied on extensive and de-
tailed publishing agreements.

6.1 Transfer of Rights

Regarding the transfer of rights, among the publishers that used agreements for Open Access
publications, authors retained their rights in five cases. In one case, however, the author trans-
ferred all rights to the publisher even when the publication was published Open Access. The pub-
lication was subsequently made available under a Creative Commons license, which also ap-
plied to the author. It appears likely that in this case, an agreement originally designed for a
Closed Access publication had been supplemented with an Open Access clause, potentially re-
sulting in inconsistencies between the contractual provisions. Even where authors retained their
rights, however, the agreements generally granted the publisher extensive non-exclusive rights of
use.

In all agreements for traditional Closed Access publications, authors granted the publisher ex-
clusive rights of use and distribution. Rights reversion for the purpose of secondary publication
was provided only in the agreements of the large international publishers. In the other agree-
ments, secondary publication was either not addressed or explicitly excluded.

6.2 Al Clause

Although the use of Al was not a focus of the present report, the topic arose frequently in inter-
views and was also addressed in three of the publishing agreements examined. Al was addressed
in the publishing agreements in two different contexts: first, regarding authors’ use of Al, and sec-
ond, with regard to publishers’ use of authors’ content for Al-related purposes.

In the first case, the agreements specified how authors were permitted to use Al in preparing their
work. Where such provisions existed, the use of Al was generally permitted as long as it remained
supportive in nature and the author retained responsibility for the work. Some agreements also
imposed transparency requirements regarding the use of Al.
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In the second case, publishers reserved rights to use the authors’ work for Al-related purposes.
These provisions could include the use of content for Al training, data analysis, the creation of
abstracts, and the training or development of machine-learning models. Some agreements went
further by granting publishers rights to commercially exploit Al systems, outputs, or products re-
sulting from such uses.

6.3 Conclusion

The short analysis reveals considerable variation in publishing agreements, particularly regarding
authors’ rights. While Open Access agreements generally allowed authors to retain their rights,
publishers were often granted extensive non-exclusive rights of use, and individual agreements
contained potentially inconsistent provisions. By contrast, Closed Access agreements consist-
ently required the exclusive transfer of rights, while options for secondary publication were lim-
ited.

The emerging Al clauses add a further dimension to rights management, regulating authors’ use
of Al while, in some cases, granting publishers extensive rights to use published content for Al-
related purposes. Overall, the findings highlight the importance of clear and transparent contrac-
tual provisions that safeguard authors’ rights in both Open Access publishing and self-archiving.
Furthermore, these findings highlight the need to strengthen researchers’ negotiating position by
providing direct support in contract negotiations and promoting rights retention strategies.
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7 Overall Findings and Next Steps

Our analyses revealed a high degree of consistency across the different parts of the project. The
literature review already identified many of the issues subsequently raised in the interviews, in-
cluding the importance of books in legal scholarship, the relatively small market, and the involve-
ment of legal practitioners as both users and authors of legal literature. It also highlighted issues
related to quality assurance and funding, as well as the need to raise awareness and provide re-
searchers with better information about Open Access. The results of our research reveal a pub-
lishing landscape undergoing broader transformation, driven not only by Open Access but also
by digitalization and changing market conditions.

Both the quantitative findings and the interviews indicate that Open Access has become estab-
lished in legal scholarship and is now an integral part of the publishing landscape - although not
across all publication types, Open Access models and publishers. Alongside dedicated Open Ac-
cess publishers, some traditional Swiss and international publishers also play an important role
in this area.

Many measures introduced over the past years and decades to promote Open Access have con-
tributed to this progress. These include funding provided by the SNSF and higher education insti-
tutions, the emergence of scholar-led Open Access publishers and journals in legal scholarship,
Open Access options offered by traditional publishers, repository infrastructure, training and in-
formation initiatives, and, to some extent, Read & Publish agreements.

Our findings, however, also indicate that some aspects of legal publishing warrant further discus-
sion and reflection, both within the legal community and beyond. These include the extent to
which public funds should be used to create content and infrastructures that may subsequently
be exploited by private companies and large technology firms. Further questions concern trans-
parency regarding costs, publishing services, and remuneration, as well as the more fundamental
issue of who should be responsible in the future for providing publishing infrastructures, content
and discovery platforms.

A further topic that emerged prominently from the interviews was artificial intelligence. While Al
is by no means an issue specific to Open Access, some of the underlying tensions become par-
ticularly apparent in this context. Al may offer new opportunities to increase the visibility and ac-
cessibility of legal scholarship, but it also raises concerns regarding the reliability of information
and a sustainable openness of scholarly communication.

Alongside these broader questions, however, significant practical challenges remain. Further
measures are therefore needed to strengthen and advance Open Access in legal scholarship:

— Targeted Open Access information tailored to legal researchers, authors, students, and
practitioners

— Open Access information beyond academia, particularly for courts and other legal prac-
titioners

— Improved discoverability of Open Access content through its systematic integration into
legal databases and platforms, and through the inclusion of publication metadata in
swisscovery / juscovery.

— Transparent and practicable quality assurance and peer review processes
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— Stronger support for Green Open Access, including institutional assistance with rights re-
tention and secondary publication

— Greater transparency regarding publishing costs and services

— Sustainable funding for Open Access books and journals including supporting and
strengthening Diamond Open Access initiatives in legal scholarship

— Inclusive and sustainable funding and business models, developed with all relevant
stakeholders rather than universities alone

— Better leverage the Open Access potential of journals through agreements with major le-
gal publishers, stronger support for Green Open Access, and the promotion of Diamond
Open Access.

— Negotiating Read & Publish agreements with Swiss legal publishers

— Implement Open Access models for publication types where Open Access has so far
been difficult to achieve, such as legal commentaries and textbooks

As initial implementation measures for the extension of the ROAL project, we recommend there-
fore the following realistic and feasible actions within the next few months:

— Develop recommendations for publishers on providing targeted Open Access infor-
mation, including information on available funding opportunities, in coordination with the
SNSF.

— Develop targeted Open Access information campaigns for courts.

— Develop training materials for early-career researchers, including a toolbox on rights re-
tention.

— Develop short introductory Open Access materials for law students.

— Expand the existing Open Access information page for legal scholarship on https://open-
access.network/ with practical information on publishing options and available funding.

Our analyses revealed a wide range of attitudes towards Open Access, including conflicting per-
spectives. At the same time, they showed that the successful implementation of Open Access in
legal scholarship requires the involvement and collaboration of all relevant stakeholders, includ-
ing researchers, publishers, law firms, courts, and public administration.
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Appendix 1: Interview Guidelines Re-
searchers and Practitioners

Fragenkatalog zum Projekt «<Report on Open Access in Law» (ROAL)
Fragebogen fiir Forschende und Praktikerinnen

1.

a.

Fragen
Konnen Sie sich bitte kurz vorstellen? Was ist Ihr Bezug zu den Rechtswissenschaften?

Koénnen Sie uns bitte kurz beschreiben, in welchem Bereich Sie publizieren bzw. mit
Publikationen zu tun haben? Z.B. auch bei der Recherche?

Fragen

Haben Sie bisher Erfahrungen mit Open-Access-Publikationen gemacht, z.B. beim Pub-
lizieren, bei der Recherche oder auf strategischer Ebene?

Wie waren lhre Erfahrungen?

Wieso haben Sie sich so entschieden?

Haben Sie sich beraten lassen?

Auf welche Herausforderungen sind Sie gestossen?

Haben Sie sich bei der Publikation oder auf strategischer Ebene fur oder gegen OA ent-
schieden?
Koénnen Sie uns Grunde daflur nennen?

Fragen

Betrachten wir die rechtswissenschaftliche Publikationslandschaft im grossen Ganzen:
Welche Grunde sprechen lhrer Meinung nach gegen oder fur eine OA-Publikation?
Welche Chancen und Risiken sehen Sie beim OA-Publizieren?

Wo sehen Sie Verbesserungspotential zu Gunsten von OA-Publikationen; haben
Sie ldeen dazu?

Fragen

Was ist Ihnen wichtig, wenn es um die Wahl eines Verlages bei einer Publikation
geht? Oder beim Recherchieren?

Welches Verlagsangebot oder Publikationsangebot ist fur Sie wichtig?
Frage

Haben Sie sich bereits mit den OA-Richtlinien oder mit Forderangeboten auseinanderge-
setzt? Was ist Ihnen aufgefallen, sowohl positiv als auch negativ?

Frage

Welche Informationen und/oder Beratungen winschen Sie in Bezug auf OA?
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7. Frage:

Nach allem, was wir jetzt diskutiert haben:

Wie sehen Sie die Zukunft von Open Access?

Ist das etwas, was weiterverfolgt werden sollte?

Haben Sie eine Meinung dazu?

Gibt es neuere Entwicklungen, zu denen Sie sich Gedanken machen?

8. Abschluss:

a. Was mdchten Sie abschliessend noch zum Thema Open Access sagen?
Haben wir einen Themenbereich noch nicht abgedeckt?

b. Ddurfen wir Sie gegebenenfalls fur Ruckfragen nochmals kontaktieren?

Vielen Dank!
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Appendix 2: Interview Guidelines Publis-
hers

Fragenkatalog zum Projekt «<Report on Open Access in Law» (ROAL). Fragebogen fiir Verlage

1. Fragen
a. Konnen Sie sich bitte kurz vorstellen? Was ist Ihr Bezug zu den Rechtswissenschaften?

b. Koénnen Sie uns bitte kurz beschreiben, in welchem Bereich Sie publizieren bzw. mit
Publikationen zu tun haben? Z.B. auch bei der Recherche?

2. Fragen

a. Haben Sie bisher Erfahrungen mit Open-Access-Publikationen gemacht, z.B. beim Pub-
lizieren, bei der Recherche oder auf strategischer Ebene?
Wie waren lhre Erfahrungen?
Wieso haben Sie sich so entschieden?
Haben Sie sich beraten lassen?
Auf welche Herausforderungen sind Sie gestossen?

b. Haben Sie sich bei der Publikation oder auf strategischer Ebene flir oder gegen OA ent-
schieden?

Kénnen Sie uns Grinde dafur nennen?
3. Fragen

Betrachten wir die rechtswissenschaftliche Publikationslandschaft im grossen Ganzen:
a. Welche Grinde sprechen lhrer Meinung nach gegen oder fliir eine OA-Publikation?
b. Welche Chancen und Risiken sehen Sie beim OA-Publizieren?

c. Wo sehen SieVerbesserungspotentialzu Gunsten von OA-Publikationen; haben
Sie Ideen dazu?

4. Fragen:

a. Wie schatzen Sie das ein: Ist die Wahl des Verlags bei einer Publikation ein entscheiden-
der Faktor? Warum denken Sie, wird bei lhnen publiziert?

b. Welches Verlagsangebot oder Publikationsangebot ist fur Sie wichtig?
5. Frage:

Haben Sie sich bereits mit den OA-Richtlinien oder mit Forderangeboten auseinanderge-
setzt? Was ist Ihnen aufgefallen, sowohl positiv als auch negativ?

6. Frage:
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Welche Informationen und/oder Beratungen wiinschen Sie in Bezug auf OA?

7. Frage:

Nach allem, was wir jetzt diskutiert haben:

Wie sehen Sie die Zukunft von Open Access?

Ist das etwas, was weiterverfolgt werden sollte?
Haben Sie eine Meinung dazu?

Gibt es neuere Entwicklungen, zu denen Sie sich Gedanken machen?
8. Abschluss:

a. Was mochten Sie abschliessend noch zum Thema Open Access sagen?
Haben wir einen Themenbereich noch nicht abgedeckt?

b. Ddurfen wir Sie gegebenenfalls fur Ruckfragen nochmals kontaktieren?

Vielen Dank!
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